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JONATHAN E. ARNOLD: A GREAT NISI PRIUS LAWYER 
OF THE WEST. 


By DUANE Mowry. 


ONATHAN E. ARNOLD was born in 
Woonsocket, Rhode Island, on the six- 
teenth day of February, 1814. His child- 
hood days and school life were spent in his 
native New England. The opportunities 
of an excel'ent education were offered him 
and they were well improved, as his later 
life attested. He was graduated from 
Brown University, and thereafter studied 
law in the office of John Whipple, of Prov- 
idence. Later he spent one year at the 
Harvard Law School, and was admitted to 
the practice of the law before attaining his 
majority. 

Mr. Arnold was twenty-two years old 
when he left New England to establish him- 
self in the practice of his chosen profession 
in the then undeveloped West. He arrived 
in Wisconsin during the summer of 1836, 
just after the act of Congress making Wis- 
consin a territory had gone into effect. It 
was in September of that year that Mr. 
Arnold located at Milwaukee, where he at 
once opened a law office, and where he con- 
tinued in the active practice of his profes- 
sion until his death, which occurred on the 
second day of June, 1869. 

Mr. Arnold took high rank in his profes- 
sion almost immediately upon his appear- 
ance in it in his Western home, a position 
which rapidly developed into the first place 
as a trial lawyer before juries, and particu- 





larly as a criminal lawyer. In the defense, 
in criminal causes, Mr. Arnold did not have 
a superior in the entire West for more than 
twenty-five years, and he was, as one of his 
contemporaries put it to the writer, “ with- 
out a peer” in the State of his adoption. 
This seems like exaggerated statement and 
fulsome eulogy. Yet members of the legal 
profession are not apt to indulge such esti- 
mates of their brethren, if there is no war- 
rant for it. 

The late Chief Justice Ryan, in announc- 
ing the death of Mr. Arnold to the Supreme 
Court of Wisconsin, made the following 
just and temperate observations of this 
great lawyer: ‘“ For nearly three and thirty 
years, Jonathan E. Arnold was a leader of 
the Wisconsin bar. For all that time, he 
discharged a large measure of its duties, 
wore a large share of its honors; a prom- 
inent figure among the distinguished law- 
yers of the territory and State. There are 
not many court rooms in the State — none, 
I think, of many years standing — which 
his eloquent voice has not filled, which his 
professional labors have not adorned. For 
over a quarter of a century, he has filled a 
large place in the public view; known of all 
men as a lawyer of fine talent; thorough 
training, untiring energy, singular address, 
bold, yet prudent, of remarkable force 
always, tenderly pathetic at times, of rare 
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eloquence whenever the occasion inspired 
it. Eminent as he was for professional abil- 
ity, he was perhaps even more distinguished 
for his professional character. He was 
every inch a lawyer, thoroughly professional 
in mind and habit. He was remarkable 
for his professional bearing; a living model 
of professional esprit de corps. He was no 
wayward genius, occasionally exciting won- 
der or admiration. He was a man of disci- 
plined and practised talent, always equal, 
always efficient, bringing to every cause 
the just measure of ability it needed or ad- 
mitted. He was singularly self-reliant; his 
powers were always in singular self-com- 
He never forgot himself or the 
Always great, he was greatest 
He was a study of profes- 

Nothing distracted him, 
He never wasted a 


mand. 
occasion. 
in jury trials. 
sional dignity. 
nothing disturbed him. 
word or a gesture. His conduct of a cause 
seemed like a piece of accomplished acting. 
And, at times, he may have seemed artifi- 
cial. But his efforts were always earnest 
and thorough. Weighty in thought, chaste 
in language, graceful in manner, he habitu- 
ally illustrated his own conceptions of pro- 
fessional carriage. He has left vivid in all 
our minds a very distinctive professional 
memory, which will never leave us in life. 
Outs nostrum tam animo agresti ac duro 
fuit, ut illius morte nuper non commovere- 
tur ? Out, cum essel senex mortuus, tamen, 
propter excellentem artem ac venustatem, 
videbatur omnino mort non debutsse.” 

This estimate of the lawyer, coming from 
the lips of his ablest and most vehement 
antagonist in the trial of causes, can be 
accepted as a fair and just measure of Mr. 
Arnold. But there is other testimony which 
corroborates this view. A living member 
of the Milwaukee Bar, who knew Mr. Arnold 
during the last fifteen or twenty years of 


his life, says: ‘ Mr. Arnold had no supe- 
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rior as a jury lawyer during his time. He 
excelled, particularly, in criminal practice. 
He had the happy faculty of not ‘ shooting’ 
above the heads of the jury. He was the 
acme of professional honor. He was an 
exact man. His pleadings were prepared 
with great accuracy, and rarely were changes 
or interlineations necessary. He was not a 
verbose man. He did not speak for the 
applause from the galleries. Yet, when he 
had anything to say, he could say it, and 
say it well. He was, essentially, a man of 
ideas.” Another Milwaukee lawyer who 
used to meet Mr. Arnold in the trial of 
causes, has said: “Mr. Arnold was logi- 
cal, graceful and polished in diction, but 
able, with consummate art, to suit expres- 
sion to the mental capacity and culture of 
his hearers. He was a serious man, rarely, 
if ever, did I see him smile. While he was 
grave he was also earnest. His oratory 
was often impassioned. But he was most 
skillful in the examination of witnesses and 
adroit in the art of winning the confidence 
and sympathy of an unsuspecting jury. 
When he spoke he always had something to 
say, something worth hearing.” 

His learning, outside of the law, was of a 
high and commanding nature. It has been 
said that “no man, except the late Judge 
Ryan, ever practised law in Wisconsin, 
whose breadth of learning relating to mat- 
ters outside of the legal profession, equalled 
that of Mr. Arnold.” Thoughtful subjects 
always awakened his interest and attention. 
‘‘He was stately, courtly, richly humorous 
or eloquent, never out of temper, pouring 
out such outbursts of rich speech that the 
jury sat dumb beneath the spell.” 

Naturally, one whose attainments are of 
such admittedly high order awakens some 
interest and provokes the inquiry: What 
did he do? In what specific case or cases 


did his talents shine? In what foilows an 
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attempt will be made to answer these ques- 
tions. 

Mary Ann Wheeler shot and killed a 
man by the name of John M. W. Lace, in 
Milwaukee, at about midday, on the four- 
teenth day of October, 1852. The shoot- 
ing was done on one of the principal thor- 
oughfares and in the presence of a number 
of eye-witnesses. The fact of the killing 
could not be gainsaid. It was said that im- 
proper relations had existed between Lace 
and the accused, and that Lace had been 
exhibiting some letters of the defendant ad- 
mitting her folly. Mr. Arnold interposed 
the plea of temporary or emotional insanity 
for Miss Wheeler. He was able, by some 
very cleverly drawn instructions, to get them 
submitted to the jury by Judge Hubbell. 
And, although the first jury disagreed, a 
second trial was immediately demanded and 
the prisoner was acquitted. These trials 
occurred in May, 1853, and this was re- 
garded as a new and bold defense in such 
cases, 

Mr. Arnold’s opening remarks in sum- 
ming up for the defense in that case are a 
model of their kind and are reproduced here. 
They were carefully prepared and com- 
mitted to memory, and, it is said, created a 
wonderful effect on the jury. “How strange 
are the vicissitudes of human life! Two 
persons, hitherto almost strangers, become 
suddenly the victims of a train of circum- 
stances by which one is hurried to a pre- 
mature grave, and the other, after months 
of incarceration in a loathsome jail, is ar- 
raigned before a jury of the country on a 
charge of wilful murder. For what wise 
purposes these vicissitudes have been made 
a part of the destiny of man has never been 
revealed to us by the Author of our exist- 
ence. Had He appointed the incidents 
which beset our path to the degree of our 
rank in the scale of created beings; had 





He subjected us only to the whirlwind, the 
earthquake or the tornado, it might have . 
seemed to our limited capacities some slight 
proof of the superiority of our nature. 
But we are humbled to the dust when we 
reflect that the very worm that crawls at 
our feet —that his life is held by as strong 
a tenure as man in all the glory of his 
strength. It has been supposed by some 
that the fear of death was implanted in the 
constitution of man in order to restrain him 
from the exercise of that larger share of 
power with which he is endowed. But all 
other animals upon our globe have been 
created with limited capacities and limited 
spheres of action. Their power is present. 
It does not extend beyond themselves, and 
hence the fear of bodily pain has been sup- 
posed to be sufficient to restrain them 
within their limited spheres. But for man, 
with a body framed for vigorous exertion in 
every clime, with a mind unlimited in 
capacities and unceasing in effort; for man 
whose power extends not only to the pres- 
ent, but through future generations, some 
stronger restraint has been necessary than 
the fear of physical pain. It consists in 
the terror of that unknown region to which 
we are all rapidly hastening. A well-spent 
life, the affections, the sorrows and tears of 
those we love, may persuade us of our 
merits, the principles of sound philosophy 
may sustain us, the hopes of divine religion 
may-console us, but nature will assert its 
dominion, and we, instinctively, shudder at 
the silence and the gloom of the grave. 
There sensuality, ambition, malice, revenge, 
all passion, is laid low in the dust. There 
the tenderest earthly ties are snapped 
asunder forever. There Alexander left his 
world unconquered and Croesus parted with 
his gold. There Bacon forgot his learning, 
and Newton descended from the skies, 
There friend is unlocked from the arm of 
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friend, brother from the arm of brother. 
There the father takes the last look at the 
body of his cherished son. There the dot- 
ing mother, day by day and night, moistens 
with her tears the clod that embraces her 
darling infant in its bosom. 

“Stoics may reason, philosophers may 
speculate, the hardened may scoff, the 
thoughtless may smile, but there is a voice 
from the grave that speaks, that w// be 
heard, in every human heart. But awful 
as is this fear of death, the grave, and the 
future, the history of our race illustrates 
nothing more clearly than that man is still 
prone to error and crime. Arson still 
applies the midnight torch ; burglary still 
breaks stealthily into our dwellings; insati- 
ate lust still preys upon the young and 
beautiful; murder still stalks abroad unde- 
tected and unpunished. Hence, gentlemen, 
you see at a glance the very foundation of 
our criminal law; it is based upon the 
necessities of our condition; it is founded 
upon the very first principle of moral ethics, 
and is designed to be in subserviency to the 
laws of God. The rule of ethics is that 
every man is entitled to do what he pleases, 
so long as he does not interfere with or 
trespass upon the rights and equal privi- 
leges of others. Hence, our laws, both 
civil and criminal, are based upon the neces- 
sities which arise from social organization, 
or from the very idea of government.” 

The trial of William Radcliffe, a black- 
smith, for the murder of David Ross, cre- 
ated more feeling than did that of Mary 
Ann Wheeler. Mr. Arnold defended Rad- 
cliffe, and although the case for the State 
was represented by able counsel, secured 


his acquittal. While the evidence in this 


case was mainly circumstantial, the proofs 
seemed so convincing that the trial judge, 
when he asked the foreman of the jury if 
that was their verdict, being one finding the 





defendant not guilty, and being answered 
that it was, was induced to reply: ‘ Then 
may God have mercy on your consciences.” 
Mr. Arnold excelled in his conception of 
defenses in criminal cases, and in his exe- 
cution of them as well. It is said, too, 
although very skillfut in the examination of 
witnesses, he never was abusive, and he 
treated them and the Court and opposing 
counsel with the utmost deference and re- 
spect. 

Mr. Arnold was the chief counsel for the 
defendant in the trial of the impeachment 
of Judge Levi Hubbell before the Wiscon- 
sin Legislature in 1853. The case was 
vigorously, it might be said with truth that 
it was bitterly, prosecuted, and was vigor- 
ously defended. Mr. Arnold’s defense was 
masterly and he secured the acquittal of his 
client. Judge Hubbell was charged with 
“corrupt conduct in office and with crimes 
and misdemeanors,” as provided by the 
constitution of the State. There were, how- 
ever, eleven distinct charges in the articles 
of impeachment, and sixty-nine specifica- 
tions. It was the first and only impeach- 
ment of a public officer under the constitu- 
tion, consumed more than a month in its 
trial, was thoroughly exhaustive on both 
sides, and was conducted with great ability. 

It is not the purpose of the writer to go 
into the history of this case, which is but 
little less notable than that of the impeach- 
ment of President Andrew Johnson. The 
limitations of space forbid that. But there 
are some things in Mr. Arnold’s arguments 
in both of them, which appear so eminently 
sound, that the opportunity to present some 
of them cannot be entirely ignored. 

Mr. Arnold had not proceeded far in his 
opening argument before the Senate of Wis- 
consin, which, by the way, followed the 
opening argument for the managers and 
their testimony-in-chief, when he said: 
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“The power of impeachment is, indeed, a 
tremendous one, and may not inaptly be 
compared to Goliath’s sword, kept in the 
temple, never to be used but on great 
occasions. It is, indeed, no trivial cause 
that will justify the State to arrest one of its 
officers, endowed for a period with the ad- 
ministration of a portion of the sovereignty, 
and in the exercise of its functions, and to 
arraign him before you as a culprit. And 
if you will recur, to the history of our 
fatherland from which we have derived this 
proceeding, you will find but too many 
most solemn illustrations of the truth of 
these remarks. You will find in but too 
many instances in its mad spirit that it has 
confounded the innocent with the guilty — 
you will find in but too many instances that 
it has sacrificed illustrious victims to the 
spirit of relentless persecution— you will 
find in but too many instances that it has 
poured out the blood of patriots as an 
atonement to the demon spirit of party — 
you will find but too many -instances of 
oppression, of cruelty, and of foul injustice, 
that would extort from any mind the con- 
cession that it is, indeed, a tremendous 
power. And even in our own land, where 
the safeguards of law are so well thrown 
around, not only the private citizen, but the 
public officer, it is still a fearful power. It 
speaks in the name and with the potential 
voice of the people. It commands all the 
resources, energies, and treasure of the gov- 
ernment. It enlists all the genius and tal- 
ent and eloquence of counsel, quickened, it 
may be, by a sense of malevolence, and in- 
spired, it may be, with the love of fame. It 
may throw around the respondent a net- 
work of circumstances, and of proof that 
almost baffle explanation. It may kindle 
around his devoted head a blaze of preju- 
dice and of passion, which may, for the 
moment, swerve reason from its throne, and 





enfeeble the power of truth; and the victim 
alone and helpless, may, day after day, be 
the object of ridicule, of contempt, and of 
scorn, and he must seal his lips in reveren- 
tial silence, and if, perchance he sheds a 
tear over the mistakes, the falsehoods or the 
malice of his accusers, the foul accusation 
follows him through the streets, that that 
tear which anguish has wrung from his eye, 
is but the tear of dissimulation, or of con- 
fessed guilt. But I tell you that though 
you may torture the victim, he is not wholly 
within your power. Neither his life nor 
his reputation are within your grasp. Thank 
God his accusers are not his judges; but to 
this body —to this Court — cool, deliber- 
ate and independent —to this Court, made 
up of the intelligence, and the wisdom, and 
the independence of the State, he now ap- 
peals with unshaken confidence, and with 
manly courage to hurl back the accusations 
of the prosecution, and to vindicate his in- 
nocence before the world.” 

With such an impassioned introduction, 
the interest of the Senators was at once 
aroused, and their attention was held 
throughout his masterly presentation of his 
client’s case. A large part of Mr. Arnold’s 
opening, was given up to a discussion of the 
legal phases of the case, to a consideration 
of courts of impeachment, to a definition of 
terms, to the nature and degree of proof re- 
quired in order to convict, and to other 
purely legal questions, making his argu- 
ment to the average layman admittedly 
prosy anddry. But Mr. Arnold was able to 
say something worth listening to. Even his 
consideration of legal questions and terms 
kept the Senators interested. His discussion 
of the term impeachment, as it is used in 
the Constitution of the United States and of 
the several States in the Union, its origin, 
history and definition; of what officers are 
impeachable under the Constitution ; of what 
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are impeachable offenses; of what is im- 
peachable matter and who is to determine 


| 


of judgment, mistakes, nor indiscretions, 


| nor imprudences, for these are not corrupt, 


it; of who are “civil officers” within the | 
' taint. To establish corrupt conduct in office, 


meaning of the Constitution; of what is 
“‘corrupt conduct in office,” and ‘ crimes 
and misdemeanors” within the meaning of 
the constitutional provision ; these questions 
are all considered in a most luminous man- 
ner, both under the authorities and from 
general principles. It will not be possible 
to reproduce many of these discussions. 
The limits of this article will not permit it. 
But we cannot forego the pleasure of pre- 
senting a few of them. 

Here is Mr. Arnold’s original discussion 


of the phrase “corrupt conduct in office.” | 
| act charged, but also satisfactorily beyond 


Not only is it unique and sound reasoning ; 
it is also a classic in the law: 

‘‘T am not aware that we have any defi- 
nition in our statutes, or in the common 
law, or in the works of writers and commen- 
tators on this term. I do not know, for I 
have not examined, whether that term is 
used in the Constitutions of the other States 
of the Union. It is not, however, a legal 
term; it is not known to the statute; it is 
not known to the common law. It is a 
moral term, and we must arrive at what was 
intended by it in the best way we can. It is 
possible it was a phrase introduced into the 
Constitution, on account of the uncertain 
construction of the terms ‘crimes and mis- 
demeanors,’ and was designed to include 
such official misconduct as was obviously 
not indictable. It may have been used de- 
signedly by the framers of the Constitution, 
to remove any doubt as to what was im- 
peachable under the terms ‘crimes and 
misdemeanors, to settle the question 
whether it embraced anything that was not 
indictable, whether this general phraseology 
was not used to embrace any official miscon- 
duct, which could not be punishable by 


statute. It certainly does not include errors 





they are not contaminated with any moral 


there must be a wrongful act done with a 
bad motive, or with a guilty intention; in 
other words, to establish corrupt conduct in 
office, it must not only appear that some 
wrongful or illegal act has been done in 
office, but that it was done corruptly; or in 
other words, knowing that it was wrongful 
or illegal. The question is not so much as 
to the act as to the motive or intent with 
The burden of proof on 
an impeachment in such a case, is on the 


which it was done. 
prosecution; not only to show clearly the 


a reasonable doubt, the corrupt intent. 
These are the positions which I assume and 
conscientiously urge upon the consideration 
of this Court: that before the respondent 
can be convicted on an impeachment for 
corrupt conduct in office, it must be made 
out clearly by the prosecution that some 
wrongful or illegal act has been done by 
him, and they must make it out further to 
the satisfaction of the Court, beyond a rea- 
sonable doubt, that he has done an act in- 
tentionally and corruptly, knowing it to be 
wrongful or illegal.” 

Mr. Arnold argued with great force and 
earnestness that impeachable matter was 
solely within the province of the Court; 
that it was for the Senate to say what it is 
on which they will compel the accused to 
defend himself before them, what it is that 
gives them jurisdiction over the case, over 
his person, and over his fate. This view was 
opposed by the other side. Mr. Arnold 
expressed surprise that ‘“ the position was 
taken and urged upon this Court, that in 
the absence of any definition of what is im- 
peachable matter, under the head of corrupt 
conduct in office, or crimes and misdemean- 
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ors, it was the province of the Assembly to. | 


determine the matter, and that the Court 
was bound by that determination.” He 
characterized the suggestion as ‘“‘a mon- 
strous proposition,’ and then continued: 


‘Tf he (the opposing counsel) had asserted | 


that parliamentary usage could not be re- 


ferred to—that the common law could not | 
be referred.to for light —that the meaning | 


of these terms were wholly unsettled, and 
that it was left to the arbitrary power and 
caprice of the Senate—that proposition 
might not have surprised me; and that 
proposition in the language of these author- 
ities is the only alternative left when you 
discard parliamentary usage and common 
law. But no lawyer has ever contended 
that it was for the House of Representa- 
tives, that it was for the impeaching body, 
not only to fix the nature of the accusations, 
but to say that they constitute necessarily 
impeachable matter, and that the Court, the 
Senate, must take jurisdiction, and must 
act, too, upon the judgment already obliga- 
tory upon them, by the very body which 
accuses, making the Senate, in point of fact, 
the mere instruments to carry out the de- 


sign of the prosecuting body. Such is not | 
the theory of the law of impeachments. | 


Such is not the theory of the jurisdiction 


and power of the Court which is to try them. | 


If it were so, I should, indeed, pity the pub- 
lic officers of a State. I should pity, in 


this case, the respondent at the bar. It is | 


one thing to accuse, it is another thing to 
prove, and it is another thing to convict; 
and if the Assembly may declare what is 
impeachable matter, and send that matter 
to the Senate, and the Senate is bound to 
accept it as impeachable matter, then there 
is no safety in holding office. The argu- 
ment goes to the extent, if I understand it, 
that if the Assembly see fit, in any given 
case of impeachment, of any public officer 


to accuse him before the Senate in the form 
| of impeachment, with certain acts — that 

the Senate is bound to entertain that im- 
peachment after the judgment is already 
entered up, that these acts are impeachable, 
and that the only duty of the Senate is the 
| duty of a jury to find the facts to be truly 
alleged; the Assembly, in fact, constituting 
| the Court that renders the judgment, and 
tenders it in advance. This is not the doc- 
| trine of the law. If so, what protection is 
there for any public officer, accused against 
party spirit, against personal rancor, against 
the spirit of persecution that may pervade 
the Assembly, and may prompt it to put 
charges of a trifling character, of no ac- 


count, totally malicious, against the victim 
it wishes to hunt! And, forsooth, the 
Senate must regard it as impeachable mat- 
ter, and all it has to do is to be the party 
to impeach If this doctrine be 
true, as contended for by the learned coun- 
sel, it invests the Honorable Assembly of 
this State with the power of passing the 
most odious ex post facto laws, and, in sub- 
stance, directly violating the inhibitions of 


| the Constitution, because it clothes the As- 





sembly with the power to declare what was 
innocently intended, a criminal and im- 
| peachable act. It converts the Assembly 
into an inquisition, which may seek out and 
| inform on the conduct of the accused party ; 
and although it may have been innocent, and 
known to have been innocent, yet it may de- 
clare it impeachable, and send it tothe Senate 
in the form of an accusation, and in that 
way determine the judgment that is already 
' entered. It is only making that a criminal 
and impeachable act, which, at the time it 
was committed, was entirely innocent.” 

Mr. Arnold’s argument was followed with 
authorities sustaining his contention, but 
| they are too lengthy to even attempt a 
synopsis of them for this article. 











To the charges filed against his client, | 
Mr. Arnold entered a general plea of not | 
guilty. Opposing counsel referred to this 
plea as the felon’s plea, and expressed sur- | 


Mr. Arnold was very 
happy inhis reply. He said: ‘Why, Mr. 
President, if I were to believe the one half 


prise to witness it. 


that the counsel has charged or insinuated 
against the respondent, in the course of that 
argument, or speech, I am surprised that 
he should be surprised that the respondent 
should have put in the felon’s plea. I 
should suppose, if his estimate of the re- 
spondent is such as was exhibited in that 
argument, that the felon’s plea would be 
precisely the plea which he would have ex- 
pected; for we cannot expect, in reference 
to any expectation of the counsel, anything 
else than that the respondent at the bar is, 
indeed, a felon, or no better than a felon; 
but he does say that he is surprised that 
the respondent should put in such a plea. 
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May it please the Court, it is a usual plea, | 


an entirely proper plea, not for felons alone, 
but for honest men who are unjustly accused 
of crimes.” 

Another case of great public interest and 
importance was the contest for the office of 
Governor of Wisconsin in 1856. It was 
commenced by the filing of an information 
in the nature of a guo warranto in the Su- 
preme Court, the highest judicial body of 
the State, by the Attorney General on the re- 
lation of Coles Bashford v. Wm. A. Barstow. 
The case was fought on both sides with 
great ability. Mr. Arnold was chief counsel 
for the unsuccessful party. The case is report- 
ed involume four ofthe Wisconsin reports, and 
is a leading case in its special field of judica- 
ture. It is not intended to give any extensive 
account of that case. Mr. Arnold’s conten- 
tion was that the Court had no jurisdiction ; 
that the question before the Court was a 
political, rather than a judicial one; that 


| government. 





the alleged usurpation was a political usur- 
pation of the functions of one of the coér- 
dinate departments of the government; a 
wrong, if established, to be remedied by 
political, and not by judicial power. The 
Court did not accept his view of the matter. 
Nevertheless, Mr. Arnold’s argument is ex- 
His 
plea for the separation of the powers of the 


ceedingly interesting and ingenious. 


different branches of the government is par- 
ticularly well put and sound. 

“Tf in these sovereign and independent 
States, there is reason to fear the over- 
shadowing power of the general govern- 
ment, and especially the encroachments of 
the federal judiciary, then in each indi- 
vidual State, there is reason to fear that one 
department may acquire an undue weight 
and crush and overwhelm the government. 
And just so certainly as any one depart- 
ment attempts the subordination and the 
subjugation of another, then there is danger 
either of revolution, or the liberties of the 
people may fall with the integrity of their 
We want in this land no such 
ruins*‘for the mournful admiration of poster- 
ity. The traveler who in the elder world 


| gazes on the ruins of the Coliseum or the 





Parthenon may wonder and admire over the 
magnificent relics of a work of perfect art. 
In this land we have erected an edifice 
neither Doric, nor Ionic, nor Corinthian, 
nor yet Gothic, but purely American in its 
order, the most beautiful and perfect which 


| this world has ever seen,—the edifice of 


It is the 
It is the hope of the 
It is the hope of the world for the 
emancipation and progress of our race. 
And I place the mark of treason upon the 
brow of every man, be he of the North or 
the South, on the bench or off the bench, 
who dares to cast one spark of fire beneath 
the pillars of that glorious edifice. In this 


constitutional, American liberty. 
work of the people. 
people. 
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contemplation, I have lost long ago all part- 
isan feeling and all political ties. The plat- 
form of the Constitution is the only ground 
of safety.” 

Mr. Arnold held few elective offices. 
Early in his professional career he was dis- 
trict attorney of Milwaukee county. In 
1840-41, he represented Milwaukee in the 
territorial council. In the latter year he 
was the Whig candidate for delegate to 
Congress, but was defeated by Governor 
Henry Dodge. Mr. Arnold frequently rep- 
resented his party in State and national con- 
ventions. He attended as a delegate the 
National Whig Convention which made 
General Scott its standard-bearer. Mr. 


Arnold was greatly disappointed at the re- | 


sult of that nomination. 
admirer of Daniel Webster and had gone to 
that convention with a full determination to 
be satisfied with nothing less than the great 
statesman’s nomination for the Presidency. 
When the final dissolution of the Whig 
party came, Mr. Arnold cast his fortunes 
with the Democratic party. He remained 
with it the balance of his life. In 1860, he 
was that party’s candidate for Congress, but 
was defeated by John F. Potter, of “ bowie 
knife” fame. He was never again a candi- 
date for any other office. Mr. Arnold was 
a staunch friend of the Union during the 
war of the rebellion. He assisted the Union 
cause with both voice and pen. Some of 
his speeches on those occasions possessed 
great power and eloquence. In govern- 
mental affairs, however, it is well known 
that Mr. Arnold was a pronounced conserv- 
ative. And owing to his tastes, habits of 


He was a great 





thought, and retiring disposition, he was 
not particularly strong with the masses. 
His political successes were certainly a 
minus quantity. 

In pursuing his investigations of the sub- 
ject of this paper, the writer has been forci- 
bly reminded of the transitory character of 
the fame of a great lawyer. He lives upper- 
most in the events and affairs of his time, 
dies, and is forgotten. Others appear con- 
temporaneously, possessing inferior quali- 
ties of head and heart, make history, and 
give to the world names that do not die. 
They are not truly great. And yet their 
names are household words, and their fame 
seems to be greenalways. While the mem- 
ber of a great and noble profession, who 
exercises the highest order of ability, has 
in his keeping confidences and destinies of 
the most sacred and delicate nature, protects 
the rights, interests and properties of those 
who are threatened with danger, the conse- 
quences of which may be far-reaching, not 
only for the present generation, but for gen- 
erations to come, has only a small share of 
passing commendation, goes into the shades, 
with a life-work a vague and indistinct mem- 
ory, unheralded and unsung. It is unfor- 
tunate that this isso. Yet who is to com- 
plain? Mr. Arnold was admittedly a 
great lawyer. The few remaining living 
contemporaries attest that. Great as he 
was, great in ability, great in knowledge, 
great in conscious power, as a lawyer and 
an orator, but a comparatively few years yet 
remain before his name and fame will have 
passed into oblivion. Such is the mandate 
of Time. Such is the decree of History. 


| 
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EXTRADITION. 
By LAWRENCE IRWELL. 


MM and intricate as are the problems 

of international law, the question of | 
extradition remains the most important and | 
the most familiar. The complexity of busi- 
ness transactions and the vast extension of 
credit, coupled with the multiplication of 
the means of travel, have rendered the sub- 
ject one of the greatest importance. The 
historic origin of the practice is to be found 
in the relations of the different provinces of 
ancient Rome. Under the Republic a citi- 
zen accused of a capital offense might at 
any time, before judgment was pronounced, 
escape the sentence by going into voluntary 
exile; and certain of the allied cities were 
specified by treaty as inviolable places of 
refuge; but, under the Empire, these cities 
were absorbed into the imperial dominions 
and lost their protective character. As to 
claims of extradition made by the Romans 
upon independent nations, they seem, as far 
as I can ascertain, to have been confined to 
enemies of the State. Thus we find that at 
the end of the war with Antiochus, king of 
Syria, the Romans stipulated for the sur- 
render of Hannibal, who, however, escaped 
and fled to the king of Bithynia, from whom 
he was also demanded, and would have 
not committed 





been surrendered had he 
suicide. 

It is a remarkable fact that in the early 
cases in modern history it was always for 
political offenses that surrender was claimed, | 
although at present it is almost the only 
ground of refusal. But such an offense 
does not mean a crime committed from po- 
litical motives, but one committed during 
a time of civil war or open insurrection. 
The French government, in 1880, refused 
to extradite Hartmann, who was suspected 





of planning the plot against the Czar of 
Russia at Moscow, in December, 1879. 
When the Swiss government, in November, 
1890, demanded the extradition of one 
Castioni, who had shot a member of the 
ministry, the English judges gave him the 
benefit of the exception in the extradition 
treaty which provides for the safety of 
those who are charged with having com- 
mitted crimes during a period of open in- 
surrection. 

The English king, Charles II., as is well 
known, pursued some of the murderers of 
his father with relentless hate, and in 1661 
concluded a treaty with Denmark in which 
the latter agreed to deliver upon requisition 
all persons who had been concerned in the 
murder of Charles I. The States of Hol- 
land surrendered some of-the regicides with- 
out treaty stipulations, and in 1662 they 
agreed to give up to the English govern- 
ment all persons except those who, in Eng- 
land, would not have come under the 
British Indemnity Act. James II. of Eng- 
land demanded the surrender from Holland 
of Gilbert Burnet, not then a bishop, but 
acting as private secretary to the Prince of 
Orange. He describes the affair very fully 
in his History of Our Times. He asserts 
that the English king’s principal cause. of 
anger against him was a report of his in- 
tended marriage to a wealthy lady at The 
Hague. Proceedings for extradition were 
set on foot in Scotland. Burnet, however, 
heard of the matter before news of it 
reached D’Albeville, then English ambassa- 
dor, and he petitioned for naturalization, 
which was readily granted. When the am- 
bassador demanded his banishment, Burnet 
claimed protection of the Dutch States as a 
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naturalized subject. The demand was sub- 
sequently repeated in more forcible terms; 
but Holland refused to surrender him. 

One of the most familiar cases of extradi- 
tion for a political offense was that of Nap- 
per Tandy, known popularly as the hero of 
the “ Wearing of the Green.” Tandy, hav- 
ing made a vain attempt to excite a rebellion 
in Donegal, Ireland, set sail for Norway; 
and after landing at Bergen, made his way 
with a few companions to Hamburg. The 
English government peremptorily insisted 
on the surrender of the refugees as British 
subjects who were in rebellion against their 
sovereign; while the French government 
claimed them as citizens, and threatened 
Hamburg with the most serious consequen- 
ces if they were given up. After a long 
and painful hesitation, Tandy and three of 
his companions were finally surrendered to 
England in October, 17¢9. The French 
ministry retaliated by a letter declaring war 
against the town of Hamburg, imposed an 
embargo on its shipping, and threatened 
still severer measures. The citizens of 
Hamburg sent a most abject apology to 
Napoleon, describing their utter helpless- 
ness and the ruin that must have befallen 
their town if they had resisted. Their 
deputies, however, were received with the 
most bitter reproaches; they were told that 
they had committed a breach of the laws of 
hospitality ‘‘which would not have taken 
place among the barbarian hordes of the 
desert,” and an act which would be their 
‘eternal reproach.” 

In no country, perhaps, does the question 
of extradition take such an important place 
as in our own. At the formation of the 
Union, the question of the surrender of 
criminals who fled from one State to another 
was one of the difficulties with which the 
founders of the Republic had to deal. The 
proximity of Canada brought the question 





within range of national politics; and it is 
very much to the credit of the United States 
judicial bench that its members were equal 
to dealing with the difficult questions that 
arose. “In the matter of extradition,” 
writes Sir Edward Clarke in his well-known 
English work upon the subject of this article, 
“the American law was until 1870 better 
than that of any country in the world; and 
the decisions of the American judges are 
the best existing expositions of the duty of 
extradition in its relations at once to the 
judicial rights of nations and the general 
interests of the civilization of the world.” 
The first case in America which brought up 
the surrender of a criminal to a foreign 
power occurred in 1784. In that year the 
Chevalier de Longchamps was indicted at 
Philadelphia for threatening bodily harm 
to M. Marbois, the French consul-general, 
and also for an assault upon him. It ap- 
peared that the Chevalier went to the con- 
sul’s official residence, used violent lan- 
guage, and called him offensive names; two 
days later, in a public place, he struck at him 
with acane. He was convicted; and sub- 
sequently President Washington informed 
the judges that the minister of France de- 
manded that Monsieur de Longchamps, 
having appeared in the uniform of a French 
officer, should be delivered up to France. 
To this the judges answered that he could 
not lawfully be surrendered. ' 

The most important question of extra- 
dition between the United States and Great 
Britain arose in the case of Charles Laurence 
in 1876, the point at issue being whether a 
person extradited for one crime could, after 
being tried and acquitted, be put on trial 
for another offense—an offense uncon- 
nected with the one for which he was 
surrendered — without being afforded the 
opportunity of returning to the country by 
which his surrender was granted. Laurence 
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was a Canadian, who subsequently became 
naturalized in the United States; and hav- 
ing gone to England, his surrender was de- 
manded by the United States under the 
treaty of 1842, 0n the charge of forging and 


He 


uttering a certain bond and affidavit. 


was surrendered; and on his arrival at New | 


York he was arrested on three warrants 
upon three separate indictments, none of 


them being founded on the charges for | 


which he was extradited. While Laurence’s 
case was pending, a demand was made on 
Great Britain for the extradition of Ezra D. 
Winslow on a charge of forgery in this 
country. Lord Derby, on behalf of the 
British government, absolutely refused to 
surrender him until the United States gave 
an assurance that he should not, until he 
had been restored or had been given oppor- 
tunity of returning to British territory, be 
detained or tried in the United States for 
any offense committed prior to his sur- 
render, other than the extradition crimes 


proved by the facts on which the surrender | 


would be grounded. 

The case caused much discussion at the 
time; and as recently as 1886 — sixteen 
years ago—a convention was signed by 
the late Mr. Phelps and Lord Rosebery 
which in one of its articles provided that a 





fugitive criminal should not be detained or | 


tried for any offense committed prior to his 
surrender, other than the extradition crime, 
without having an opportunity of returning 
to the country from which he was extradited. 

Turning to the strictly practical aspects 
of extradition, the following facts are of 
importance. 

The United States Constitution provides 
that a “person charged in any State with 
treason, felony, or other crime who shall 
flee from justice and be found in another 
State, shall, on the demand of the executive 


be delivered up to be removed to the State 
having jurisdiction of the crime.” An act 
of Congress of Feb. 12, 1793, carries the 
constitutional provision into practical effect 
by declaring that the demand shall be ac- 
companied by a copy of an indictment 
found against the alleged fugitive, or by an 
affidavit made before a magistrate of a State, 
etc., charging the fugitive with having com- 
mitted a crime. These documents are to 
be certified as authentic by the Governor 
or chief magistrate of the State whence the 
demand comes. 
duty of the Governor on whom the demand 
is made to issue his warrant and to cause 
the fugitive to be arrested and delivered 
over to the agent of the demanding State. 


It is thereupon made the 


The essential factors of the case are that 
there must be a charge that an act has been 
committed which is a crime under the laws 
of the State in which it took place, and that 
the person so charged has fled from justice. 
The Governor of the State where the fugi- 
tive is found is required to comply with the 
demand, if properly made and authentica- 
ted. 
ence of any legal method of compelling 
him to do his duty, in the improbable event 
of his refusing to do it. If the fugitive is 
believed to have been arrested on insuffi- 
cient papers, the regular course to test their 
validity upon his behalf is to apply for a 
writ of habeas corpus. If they turn out to 
be defective, he will be discharged. When 


I cannot, however, discover the exist- 


| the proceedings are sustained, their effect 





authority of the State from which he fled, | 


is, of course, to return the fugitive to the 
State whence he came, where he will be en- 
titled to his trial under the ordinary course 
of judicial proceedings. 

Extradition as between separate nations 
is the limitation of the right of asylum. It 
was at one time believed that it was the 
duty of a State, under the law of nations, to 
surrender a fugitive from justice upon de- 
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mand, after the proper judicial officer had 
ascertained the existence of some reasonable 
ground for subjecting the accused to a 
criminal trial. Those who maintained this 
doctrine found much difficulty in drawing 


the line between the more serious crimes to | 
which it was claimed that this rule was | 


applicable, and those of a minor character 
to which it could not reasonably be sup- 
posed to extend. The general legal opin- 
ion today is that whatever obligation may 
exist in such a case is an imperfect one, 
and cannot be insisted upon by the demand- 
ing nation unless there is a treaty stipulation. 
Nevertheless, in certain cases, extradition 
without treaty has been allowed by and to 
the United States. In 1863, Secretary 
Seward surrendered a notorious criminal to 
Spain “under the laws of nations and the 
Constitution of the United States;” and 
Tweed was given up by Spain in 1876, as 
a return for the former courtesy. Many 
similar demands upon the United States 
have undoubtedly been refused, and I think 
it is fair to say that custom is against the 
practice. Whether there are legal objec- 
tions to the practice or not, is an open 
question. In England, speaking generally, 
lawyers seem to be in favor of it. 

In order to carry an extradition treaty 
into practical effect, domestic legislation is 
necessary. Under the laws of Congress and 
the procedure of the courts the following 
points must be observed: 

(1) There must be a demand from the 
supreme political authority of the State de- 
siring the return of the fugitive. 

(2) There should be an authorization by 
the President directed to the United States 
Commissioner to investigate the case. 

(3) Complaint under oath should be 
made to a Commissioner by a proper per- 
son, such as the Ambassador of a foreign 
country, showing the commission of the act 








(the alleged crime) on which the demand for 
the surrender is based. 

(4) There must be a warrant by the 
Commissioner for the arrest of the accused. 

(5) The charge must be sustained before 
the Commissioner by suitable evidence, 
such, for example, as would justify his trial 
had the alleged crime taken place here. 

(6) On the certificate of the Commis- 
sioner that there is probable ground to be- 
lieve that the offense has been committed, 


| and such certificate being satisfactory to the 


President, the surrender is made to the 
agent of the demanding country. As is 
well known, if the proceedings are defective, 
the accused may be discharged upon a writ 
of habeas corpus. 

The United States have extradition treat- 
ies with a large number of foreign countries. 
The following list is as complete as I have 
been able to make it. I cannot positively 
assert, however, that every treaty is in- 
cluded in it. The most important treaties 
certainly are : — Great Britain, 1842, 1890; 
France, 1845, 1858, 1893 ; Germany, 1852; 
Austria, 1856; Italy, 1868, 1869, 1884; 
Switzerland, 1850; Holland, 1887; Russia, 
1893; Belgium, 1882; Spain, 1877, 1882; 
Turkey, 1874; Sweden and Norway, 1860, 
1893; Mexico, 1861; Japan, 1886; Nica- 
ragua, 1870; Ecuador, 1872; Colombia, 
1888; San Salvador, 1870; Haiti, 1864. 

The above-named treaties cannot be said 
to be identical, but they are all of the same 
character, and their scope is about the same. 
They all include such crimes as murder and 
forgery, and most of them include robbery, 
burglary, arson, rape, embezzlement, and 
the making or circulation of counterfeit 
money, whether paper or coin. The words 
here employed refer to the offenses named 
as understood in the general jurisprudence 
of the two nations, and they could not be 
extended to any new statutery crime estab- 
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lished by one of the States of the Union, | 


and called by a name used in the treaty. | 
Upon the other hand, it is believed that the | 
word “ piracy,” as used in the treaty with | 
Great Britain dues not refer to the offense | 
as recognized in the law of nations, as the 
accused can be tried in the country in 
which he happens to be. 
unquestionably to “ piracy” under the local 
law of the State making the demand. The 
treaties require that the offense should be 
committed within “the jurisdiction” of the 
A question has arisen 


Its reference is 


demanding nation. 


in this country as to whether the words 
“within the territories and jurisdiction” are 
intended to include a case in which a nation 
by,statute law has made it an offense for one 
of its own citizens to commit a serious crime 
outside its own territory, so that a surrender 
could be demanded by that nation, although 
the act was committed within the territory 


of a nation which had ample power to in- 


flict proper punishment. 
is not finally settled, the probability is that 
extradition would be refused by the United 
States in the circumstances named. 


While this point 





A KENTUCKY COURT ROOM. 


By ENOCH 


NE who is accustomed to the solemnity | 

and decorum of procedure which pre- | 
vail in courts of justice in the North, would | 
have had his sense of the fitness of things | 
rather rudely shocked, if he had paid a visit 
with me to a certain Southern court-room. 

While on a short trip to a flourishing 
county-seat in Kentucky, I attended a crim- 
inal trial that was then on in the court-house. 
What I saw and heard furnished me with 
ample evidence that they do some things 
differently in the South. 

The judge was a typical Kentuckian, free 
and easy in his manner on the bench, and | 
with that peculiar, roseate hue of complexion | 
which indicated that besides being a judge | 
of the law, he might also be a fairly good | 
judge of that delicious distillation which has | 
He was not one 





made Kentucky famous. 
of your judices doctissimi, with pride of 
opinion that would not yield to argument. 
Not a bitof it. On the contrary, he seemed 
to take a delight in arguing the points with | 
the attorneys in the case. When, for in- | 


JOHNSON. 


stance, an objection to certain evidence 
would be made, which objection his Honor 
was disposed to overrule: “I don’t see 
any good ground for that objection, Mr. 
Brown,” the judge would say, clapping his 
hands back of his head, tilting his chair and 
elevating his feet to the top of his desk. 
Mr. Brown would rise and maintain that 
there was good ground for it. The judge 
would shift his quid from one side of his 
mouth to the other and come back with an 
answer; the lawyer would reply; the judge 
(in pleading parlance) would give back a 
rejoinder; the lawyer would rise with a 
surrejoinder; the judge would turn, fire a 
liquid volley at a spittoon about ten feet 
away (and in this display the accuracy of 
Kentucky marksmanship), and clinch his 


| argument with a rebutter that usually left 


our friend Mr. Brown in sore straits for a 
surrebutter; and his objection would finally 
be overruled because the judge had the 
better of the argument. 

But the man in the court room who in- 
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terested and amused me the most was the 


sheriff. That officer was a tall, raw-boned, 
thin-whiskered individual, who seemed, with 
his ubiquity and the variety of his functions 
to be pretty much the whole thing. He 


performed the duties of court clerk, jury | 


commissioner, bailiff and amicus curiae. 





To him had evidently been left the business | 


of not only summoning the venire-men, but 
of selecting them as well, for in filling the 
panel for the trial of the case he constantly 
consulted a pocket memorandum book in 
which he had apparently listed his jurors; 
and somewhat after the following manner 
would the panel be filled : 

‘‘Mr. James Kennedy,” the sheriff would 
call out in his piping, treble voice. 

“Present in court, suh,” would come the 
response from Mr. Kennedy. 

‘‘Come up heah, please,” called the 
sheriff; ‘‘take yo’ seat thar in the jury- 
box.” 

‘‘Mr. George Canebreak.” 

‘“‘ Here, suh.” 

‘‘Come up heah, please, set right down 
thar ‘longside o’ Mr. Kennedy.” 

‘Mr. Clay Stubblefield.” 

‘Heah I am, suh.” 

‘Come up heah, please; take yo’ seat thar 
‘longside o’ Mr. Canebrake.” 

And so on until the panel was filled. In 
the course of the trial the judge interrupted 





the proceedings by calling out: “ Better | 


lower a couple of those back windows there, 
Mr. Sheriff.” 
“Yes, suh, all right, Jedge.” 


After lowering these windows the sheriff | 


called back to the judge: 

“ Think we better have one open on the 
side heah, Jedge.” 

“Well, don’t pull it down very far.” 

“ All right, Jedge.” 

After thus improving the hygienic condi- 


tions of the court-room, the sheriff sidled | 











forward toward the bar; and now it was 
The 
crowd in the court-room had been surging 


his turn to interrupt the proceedings. 


forward and almost surrounded the jurors. 

* Don’t crowd that jury-box that-a-way,” 
he cried out; “take yo’ seats, gentl’m’n, 
take yo’ seats.” 

At the beckoning of one of the attorneys 
in the case, the sheriff then went inside the 
bar, and responding to the whispered words 
of the attorney, pulled out his plug of to- 
bacco, and after allowing the attorney to 
help himself liberally, passed on, and to my 
amazement went up on the judge’s platform, 
that Holy of Holies, which with us is con- 
sidered desecrated by any other than judi- 
cial feet, and standing beside the judge 
passed a few whispered pleasantries with 
him, for both chuckled quietly. The sheriff 
remained standing behind the judge for some 
little time looking out on the people as- 
sembled in the court room, ever and anon 
scratching his head or pulling at his billy- 
goat beard, waiting, apparently, until some 
real or fancied breach of the court room pro- 
prieties should require him to rush down and 
assert his authority. 

But let no one suppose that because of 
this seeming departure from conventional 
decorum there resulted any miscarriage of 
justice. Far from it. There was something 
so democratic in the procedure of that Ken- 
tucky court-room, and so far removed from 
anything suggestive of star chamber pro- 
ceedings, that one could not help feeling 
that here the people themselves were con- 
ducting the trial, and not some tribunal over 
and above them receiving its sanction from 
a power not in touch with them nor respon- 
sible to them. One is, therefore, ready to 
pardon the goddess of justice for disporting 
herself in such a free and easy way, being 
convinced that she holds the scales evenly 
and metes out justice honestly. 
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THE SOUL OF JUSTICE. 
By I. JAY POTTER. 


HAT subtle sense of Justice do I feel? 

What philosophic calm of mind and heart 
Comes o’er my soul, when, undisturbed by thought 
Of legal strife, I pass, serene, beneath - 

The carved stone portals of the Judgment Hall, 
Where sits, dispassionate and calm of mind, 
And weighing, pro and con, the argument, 

For plaintiff or defendant, judgment gives, — 
A human judge, dispensing Law Divine. 


And as I drink the words of wisdom in, 
And feel how hard he strives to guide aright 
The panelled jury’s minds to wise decide, 

I feel that here, upon the earth, is found, 

At last, if not all wisdom, yet all good, 

And minds intent on Equal Rights to all. 


Yet, well I know, despite insistent Peace, 

Which broods o’er-all proceedings legal here, — 
Which dominates the souls of angry men, 

As permeates the chilly atmosphere 

Of morn the circumambient sun’s ray, 

That evil thoughts are given audience, 

Full frequent, as from man to man is spoke 

The word, half jest, half earnest, in its weight, 

’ Til one might think the air’d be saturate 

With hurtling thoughts and angry, fearsome looks, 


Despite these floating human clouds perverse, 
Invisible, yet recognized by all, 

The mighty power of Justice dominates 

Th’ entire auditorium and throng; 

And hushed is every voice, and stilled each breath, 
When, after long and arduous, nay, fierce 

Attempt to make the wrong appear the right, 

All eyes are bent and ears are turned to learn 

The verdict reached, — triumphant Right enthroned. 


Here am I led te grant Divine instinct 

To human nature; which, thus, wills that Man 
May reap his just deserts for acts performed 
While passing through this modicum of Life. 
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WAGER OF BATTLE. 
By M. S. GILPATRIC. 


MONG the ceremonies that, historically, 
should have attended the coronation 
of King Edward VII. is the appearance of 
the “‘ King’s Champion,” who, armed, cap @ 
pie, should ride into the assembly, and, after 
flinging his glove to the ground, should 
dare anyone to dispute the sovereignty of 
the king by picking up the glove, in which 
case he, the champion, would do him battle 
to the death. 

It has been irreverently suggested that 
the present champion, who derives his hon- 
orable and perilous position by descent, 
should not be clad in armor, or have lance 
and sword, nor should he bestride a white 
charger, but that he should be clad in 
kahki, grasp a revolver and a magazine rifle, 
and ride in an automobile. We call this 
suggestion irreverent, because reverence is 
due to age, and it scoffs at a ceremony 
which is the last relic of a custom so ancient 
that its origin is obscure, but which, from 
the time of Charlemagne was in full force 
and effect throughout Continental Europe; 
which was brought into England by William 
the Conqueror, and which was recognized by 
the courts of England as late as 1818. We 
refer to the judicial duel, or Wager of Battle. 

There is a wide distinction between the 
underlying idea of the Wager of Battle and 
private duelling. In the latter, a real or 
fancied grievance so inflames the minds of 
the parties that they feel that the world can- 
not contain them both. 

It is the notion of the 


“.,. two cats of Kilkenny, 
Who said there is one cat too many.” 


But the former was a solemn appeal to the 
God of Truth to decide which of the parties 








had committed perjury. The modern idea 
of a jury is an impartial body of men who 
have formed no opinion about the facts of 
the controversy, and who will be guided as 
to the law by the judge. In ancient times 
the jury were men of the vicinage, who were 
supposed to know the parties and some- 
thing of the facts, and the parties them- 
selves could sustain their averments by 
bringing in their friends as compurgators, 
who would swear that they believed the tes- 
timony of the plaintiff or defendant, as the 
case might be, and, as there were no rules 
of evidence, no ground of objection that the 
testimony was immaterial, irrelevant or in- 
competent, the witness could swear to any- 
thing that his friendship for the principal, 
his dislike to the adversary, or his own 
imagination prompted; the only restraint 
being that the person against whom he was 
testifying could break in on his narration, 
accuse him of perjury, and demand that the 
witness make good his statement by a duel. 
This style of objection not only stayed the 
trial of the cause, but really decided it, for, 
if the witness was vanquished in the duel, 
he was fined and had to make good any 
damage which his testimony might have 
caused to his opponent, to whom judgment 
was awarded. 

In our day, a witness whe is “ summoned 
by a stern subpena”’ to appear in court on 
behalf of a party, is told thereby that if he 
does not appear he will be mulcted in dam- 
ages by the aggrieved party because he is 
expected to tell “the truth, the whole 
truth, and nothing but the truth.” But in 
the age when Wager of Battle became a 
universal custom, a witness was an acknowl- 
edged partisan who came into court to 
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‘‘ swear the case through,” and for this reas- 
on he came armed and had his weapons 
blessed before giving his testimony. This 
would seem incredible if it was not sup- 
ported by a mass of historical evidence, and 
by the fact that it goes down to those deep 
springs of humanity, which no abstract 
reasoning can gauge. Totellalie is sinful, 
as our catechisms have told us. But we 
have learned from Hugo that a nun can 
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of time, however, there obtained in some 
countries an extension of the custom in the 
nature of an appeal. The defeated suitor 
instead of going down to the tavern and 
swearing at the Court, could challenge the 
Bench to mortal combat, and, if possible, 
reverse the decision by right of sword. But 
this privilege, although it extended to all 
criminal trials, and to civil causes wherein 
the amount involved exceeded what, in our 





FIGHT BETWEEN RAYMBAULT DE MORUEIL AND GUYON DE LOSENNE, 
THE ABBOT OF ST, DENIS AT THE FEET OF THE ARCHBISHOP 
OF PARIS, TAKING OATH THAT HIS CAUSE, DEFENDED 
BY RAYMBAULT, IS A JUST ONE, 
From a manuscript of the Fifteenth Century. 


utter a saintly lie, as one did when she saved 
Jean Valjean from the police. The phrase 
“to lie like a gentleman ” is well understood. 
The admitted impossibility of conviction in 
certain cases in Ireland and other places, 
even in our own country, show that men 
and women deliberately lie, not only to save 
themselves, but to help a friend. 

Wager of Battle, therefore, became recog- 
nized as the best remedy for the perjury 


which was everywhere prevalent. In process 








own currency, would be about twenty-five 
dollars, was not often availed of, perhaps for 
the reason that the judges in the minor 
courts were usually stalwart barons, who 
believed that “law was the power of decid- 
ing,” and were quite willing to sustain their 
decision with lethal weapons. Moreover, 
the Court being a unit, no matter how many 
judges composed it, the appellant ran the 
risk of having to fight the whole Bench at 
case the judgment was 


once, in which 
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probably “affirmed with costs” in a very 
emphatic manner. 

But as a means of attacking the credi- 
bility of witnesses, the Wager of Battle was 
universally approved. In case of a chal- 


lenge, as we have stated, the main trial was | 
| although gradually, led to the abolition of 


suspended while the question of evidence 


was argued “ by apostolic blows and knocks.” | 
Women, priests and cripples were generally | 


excused from defending their veracity by 





two generations ago, when a stone in a stock- 
ing was used with terrible effect, will believe 
that the woman in this form of judicial duel 
generally had the best of it. 

After several centuries of this procedure, 
a change took place, which, necessarily, 


the whole system. This change was the 
employment of hired champions to do the 
fighting in place of the parties. So many 





DUEL CONCERNING THE HONOR OF LADIES. 


From a manuscript of the Fifteenth Century. 


vigor of arm; but in some parts of Ger- 
many even a woman had to accept: the 
Wager of Battle, the disparity in physical 
strength being equalized by the man being 
compelled to stand waist-deep in a hole, 
with his left hand tied behind his back; 
while the woman had the full use of her 
limbs. As a weapon against his iron- 
bound club, she was armed with a heavy 
stone securely fastened in a cloth. Any- 
one who has read of the prowess of the 
female peasantry of Ireland in faction fights, 





cases had occurred wherein the wrong party 
had prevailed and might had become right 
that a custom was accepted in all courts 
that a person whose veracity was impeached, 
but who was physically incapable of killing 
his accuser, could employ a delegate as a 
more potential vehicle of the decision of the 
God of Truth. The result of this change 
from personal to vicarious liability was the 
creation of a profession,— not Doctors of 
Laws, or even Bachelors of Law, but Cham- 
pions in Law. These gentlemen were not 
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only paid witnesses. There is no discredit 
in that, as we recognize to-day in the 
employment of experts in civil and criminal 
cases. 
perts: they were professional witnesses who 
were hired to testify to matters false or true 
—it made no difference to them,— and, if 
their testimony was impeached, to defend it 
by mortal combat. 

For three hundred years this practice 
prevailed, and trials were often decided upon 
the Napoleonic maxim that God is on the 
side of the heaviest battalions. 

Plaintiff or defendant produced a trucu- 
lent bravo, who swore to the untruth, the 
whole untruth, and nothing else, while he 
glared upon the opposing party. Efforts 
were made to suppress this practice and to 
limit the effect of the testimony thus given. 
Edward I. of England, by the I. Statute of 
Westminster, required that in a suit involv- 
ing title to real estate the witness must 
swear that he had been present when the 
alleged possession of the land was given, or 
that his father, when dying, had enjoined 
him by his filial duty to maintain his prin- 
cipal’s title as if he had been present. 

A professional champion was not ac- 
cepted as a witness in causes in which he 
was not employed, and severe penalties 
were imposed in case he was vanquished in 
a judicial duel. 
hanged. In the least event, he lost a hand 
or foot. Seignor Beaumanoir, who wrote 
a treatise on this subject in the latter part 
of the thirteenth century, states as a suffi- 
cient reason for these severe penalties, that 
they were intended to prevent the profes- 
sional perjurers, who had been hired to give 
testimony in behalf of A., from being bought 
off by B., and purposely losing the fight. 
The prospect of death or mutilation was an 
incentive to do their best when it came to 


blows. 





But the champions were not ex- | 


In most cases he was | 








A woman condemned to death had the 
right of appeal to Wager of Battle, if she 
could obtain a champion who would imperil 
his life for her. Our readers will recall the 
splendidly dramatic episode in Ivanhoe, 
when Rebecca, accused of sorcery, had a 
few hours given her in which to find a 
champion, and sits at the foot of the stake 
whereat she is to be burned, while the weak 
and wounded knight is coming to her rescue. 

This right of appeal from words to blows 
existed in Germany until the beginning of 
the sixteenth century, and in France until 
the middle part of that century, when it was 
abolished in consequence of a tragedy which 
is known to us — so strange are the curios- 
ities of history — principally by the fact 
that the victor in the judicial duel won by 
a sword stroke which was thenceforth called 
“le coup de Farnac.” 

The combatants were two noblemen of 
high rank, and the duel was fought in the 
presence of Henry II. and a vast concourse 
of the nobility and the commonalty of 
France, at Saint Germain-en-Laye near 
Paris, July 10, 1547. 

This duel is memorable, not only because 
it was the last case of Wager of Battle in 
France, but because the duellists were bosom 
friends, who were forced into the quarrel by 
the intrigues of two women, and by the mean 
and treacherous nature of the King, who 
presided at the combat, and whose father, 
Francis I., had refused to permit it. Some 
preliminary account is necessary to explain 
the matter. 

In the last years of the reign of Francis I. 
two ladies of the court had supreme influ- 
ence. One was the Duchesse d’Estampes, 
who was strict in her notions of propriety, as 
the times were ; the other was Diane de Poic- 
tiers, who was the mistress of the Dauphin 
Henry, who afterwards became King Henry 
II. These ladies were rivals, and their 
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hatred of each other was so well known that 
the court of France was composed of two 
hostile camps, and the noblemen were par- 
tisans of one or the other of the ladies. 
Among the courtiers who were the adherents 
of the Duchesse, Guy Chabot, Seigneur de 
Jarnac, was conspicuous. His family was 
one of the most illustrious in France, and 
he had married the sister of the Duchesse 


- 








distinction in the household and court of 
Francis; and they were both renowned for 


skill in the use of weapons. But in this 
Chasteigneraye had several advantages over 
de Jarnac. He was ten years younger than 
his friend, he was taller, heavier, and had 
great skill in the rough and tumble fight 
which the law of duelling in France then 


permitted. In the frequent duels which he 
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‘‘ HOW THE PLAINTIFF AND THE DEFENDANT TAKE THE FINAL 
OATH BEFORE THE JUDGE.” 


From “Cérémonies des Gages de Bataille,” a manuscript of the Fifteenth Century. 


d’Estampes. He was handsome and ex- 
travagant, particularly in his attire, and he 
also was addicted to love affairs, about 
which he was so indiscreet as to talk to his 
boon companions, and among them his 
friend de Vivonne, known by the name of 
one of his estates as La Chasteigneraye, as 
Chabot was by his estate of Jarnac. Both 
of these gentlemen had rendered gallant 
service in war, and both had filled places of 








had fought, he constantly endeavored to 
bring them to the issue of what was called 
“body to body,” in which his height and 
strength gave him great advantage. Mortal 
combats admitted of these struggles, in 
which offensive weapons became almost 
useless; for protected by the hauberk, 
which covered the breast, nothing was 
easier than for the stronger of the two to 
rush in upon his antagonist and close with 
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him. Ifthe latter broke ground, retreated 
to the barrier, and was thrown outside the 
lists, he was declared vanquished ; if he met 
the shock, the assailant always attempted 
to seize the sword-arm; and, when by dint 
of superior strength, one was thrown on the 
ground, the coup de grace was generally 
given through the openings in the armor, 
with the dagger that was carried in the right 
boot. This gladiatorial wrestling was fre- 
quently of the most repulsive character; as 
in a duel which took place at Sedan, where 
the Baron d’Hoguerre having got his adver- 
sary, the Sire de Fendilles, under him, and 
having succeeded in tearing off his helmet, 
beat him over the face with it, inflicting very 
severe wounds, and then tried to gouge him 
and to choke him by filling his mouth with 
sand,— which compelled Fendilles to cry 
for mercy, and own himself vanquished. 

One day, in familiar conversation at 
Compeigne, in the presence of the Dauphin, 
Vivonne observed to Jarnac: “I can’t make 
it out, Guichot, how you manage to dress so 
magnificently with your means, for I know 
they are not very large.” 

Jarnac replied that his step-mother, a 
young and beautiful woman, whom his father 
had lately married, was very kind to him; 
and that as her husband refused her nothing, 
he took care to be very attentive to her, 
obtaining by so doing as much money as he 
wanted, This answer was innocent enough; 
but the Dauphin talked it over with Diane, 
who, finding it a good opportunity for 
slandering the brother-in-law of Madame 
d’Estampes, reported that Jarnac had pub- 
licly boasted that he had been guilty of in- 
cest with his step-mother, and Prince Henry, 
when appealed to, did not contradict the 
rumor, 

When Jarnac heard this story, he was, 
naturally, wild with rage, and felt certain 
that the Dauphin was the author of the 








scandal; but him it was impossible to reach. 
Therefore, he publicly declared that who- 
ever had made the assertion, or who would 
maintain it to be true, was a scoundrel and 
a villainous liar. Prince Henry was known 
to be the author of the calumny, and the 
manner of the courtiers toward him showed 
they understood it to be so; but as he had 
neither the courage to maintain his words, 
nor the manliness to retract them, his posi- 
tion and that of his mistress Diane was be- 
coming extremely uncomfortable, when Vi- 
vonne, to please her and to win favor from 
the prince, and thinking possibly that Jar- 
nac would scarcely dare to risk almost cer- 
tain death in a duel with so dangerous a 
person as himself, and ignoring all the inti- 
mate friendship which had existed for years, 
proclaimed that he was ready to take up the 
quarrel, and that it was really in a conver- 
sation with him that Guichot had boasted 
of his guilty intimacy with his step-mother, 
which he now denied. Jarnac appealed to 
Francis I. to afford him the right of a judicial 
duel to establish his honor and integrity; 
but Francis I., who was very fond of both 
the young men, was reluctant to have the 
two friends meet in mortal combat. He 
submitted it to his privy council, who were 
divided in opinion, and the King finally re- 
fused it, stating “ that a prince ought never 
to permit that to take place out of which no 
good could be expected to arise, as in a 
combat like this.” As soon, however, as 
Francis died and Henry II. ascended the 
throne, Vivonne renewed the appeal. His 
letter was as follows :— 

“To the King, my Sovereign Master. 
Sire: Having learned that Guichot Chabot, 
being at Compeigne during the reign of the 
late King, had said that whoever accused 
him of having boasted of a criminal in- 
timacy with his step-mother was wicked and 
vile; to that, Sire, with your good will and 
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pleasure, I reply that he has wickedly lied, 
for he made the boast to me several times. 
“ FRANCOIS DE VIVONNE.” 

A few days after writing this letter, Vi- 

vonne despatched a second, in which he 





said :— 
“Sire: I beseech you very humbly to | 
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himself, and doubtless believing that Vivonne 
would prove an easy victor over Guichot, 
was willing that the combat should take 
place. 

As soon as Jarnac became aware of the 
request preferred by Vivonne, he also wrote 
to the king, giving the lie to the charge 
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““ HOW BOTH PARTIES ARE OUT OF THEIR TENTS, ARMED AND 
READY TO DO THEIR DUTY AT THE SIGNAL FROM THE 
MARSHAL, WHO HAS THROWN THE GLOVE.” 


From * Cérémonies des Gages de Bataille,” a manuscript of the Fifteenth Century. 
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grant me the privilege of mortal combat, 
wherein I will prove, by force of arms on 
the said Guichot Chabot, what I have said 
and what I maintain, in order that by my 
hands may be verified the whole offense 
which he has committed against God, his 
father, and justice.” 

Henry, being desirous of putting an end 





to the affair which was so disgraceful to 


against him, and begging that the combat 
might be granted. He moreover urged the 
bishop of Beziers, who was a favorite with 
the King,.to support the prayer of his peti- 
tion. The result of these letters, after 
various forms had been gone through, was 
favorable to the desires of both parties; and 
letters-patent were issued bearing the royal 
sign-manual, which Bretagne, herald-at- 
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arms, delivered to Jarnac, on the 13th of 
June, 1547, at his dwelling in the Rue St. 
Honoré; he at the same time presented a 
new challenge from Vivonne, in. which, 
after repeating in the grossest terms the in- 
jurious accusations he had originally made, 
he demanded that a list of the necessary 
arms and weapons should be sent to him 
within four days from the date of his let- 
ter, at the hétel de Tournelles, in Paris. 

Jarnac lost no time in complying with the 
demand of Vivonne, and immediately des- 
patched Angouleme, herald-at-arms, with a 
paper, as follows :— 

“Francois de Vivonne, provide yourself 
with the arms in which you are to.appear on 
the day appointed for the combat. In the 
first place, you must be provided with a 
courser, a Turkish horse, a genet and a 
cropped horse. Jtem. You will provide 
yourself, as armor for your courser, with a 
war-saddle, a tilting-saddle, and a saddle 
two fingers high, the saddle-bow low in 
front, but having two cushions behind, and 
also with a saddle which shall have no cantle 
behind. Jtem,. The said horses are to be 
supplied with the said saddles, the genet 
having in addition a saddle with short stir- 
rups, and the Turkish horse, a Turkish as 
well as a French saddle, with a cantle two 
inches high, and the saddle-bow low in 
front. Jtem. The cropped horse is, more- 
over, to have a French saddle, and a saddle 
without either cantle or cushion, but the 
saddle-bow protected by a half thigh piece. 
Item. The said horses are to be armed with 
barbs of steel before and behind, with fore- 
head, flank and croup-pieces of iron. Jtem. 
That the said four horses are to be armed at 
all points with steel and leather barbs, 
mailed caparisons, and plated reins, the 
same as when prepared for battle, with the 
jousting weapons conformable. Jtem. You 
are to be provided to arm yourself with all 











the pieces necessary for a man-at-arms, with 
single and double pieces for jousting or 
otherwise. Jtem. You are to provide your- 
self with a complete suit of light armor. 
Item. You are to provide yourself with every 
kind of mail armor thatcan be worn. Jtem. 
With a shield and head piece. J/tem. With 
a target @ /'albanaise, and bucklers and tar- 
gets of every kind, that are used on horse- 
back or on foot. Jtem. With all kinds of 
gauntlets, of iron, mail, or steel plates. Stem. 
You are to provide yourself and your horses 
with arms and armor of every possible kind 
that can be employed in war, in jousting, in 
ordinary and in mortal contest. Moreover, 
such arms as are not included in the pre- 
ceding, I will bring both for you and for 
me, reserving to myself always, the right of 
adding to or taking from them, of moving or 
removing within the lists, or stripping my- 
self to my shirt, or more or less, according 
as it shall seem good to me. 

“Done at Paris, this sixteenth day of 
June, one thousand five hundred and forty- 
seven. Guy CHABOT.” 

Angouleme, intrusted with the delivery of 
these conditions, performed his errand in 
due form, drawing up, as was customary, a 
formal report of the manner in which he 
had executed it, and stating that Vivonne 
had accepted the articles proposed. He 
added that, when he had read them, La 
Chasteigneraye merely observed: “ Jarnac 
wants to fight with my purse as well as my 
body!” Butthe King, whose champion he 
really was, supplied him with money, and 
La Chasteigneraye, who had resolved to 
make the most of this opportunity, and 
having the King as his banker, made a most 
extravagant display. For a month or more 
before the duel he never appeared in public 
except with a company of upwards of a 
hundred friends, all of whom wore his col- 
ors, and his expenses, says Veilleville, were 

















Wager of Battle. 





329 





so great that no prince at the court could 
equal them, for they amounted to more 
than twelve hundred crowns aday. Jarnac 
was more prudent; instead of making a 
public display, he kept himself secluded, 
and took lessons of Captain Cassi, an ex- 


perienced master of the duel/o. It was by 
his counsel that, at the last moment, Jarnac 
obliged Vivonne to put on his left or shield 








prince of the blood, to appear on the side of 
Jarnac, and M. de Boisy, the grand-equerry,,. 
was selected in his place; he had, in addi- 
tion as seconds, four other gentlemen of the 
court. The principal second of Vivonne 
was the Comte d’Aumale; and he had 
likewise four others. 

The confidence of Vivonne was exces- 
sive. He is described by Carloix, the sec- 














SINGLE COMBAT TO BE DECIDED BY THE JUDGMENT OF GOD. 


From a manuscript of the Fifteenth Century. 


arm an arm-piece, which quite prevented 
him from bending it. Vivonne, having been 
wounded in the right arm, and still suffering 
from the effect, was thus deprived of the 
power of wrestling with Jarnac and throwing 
him. 

The day for the duel was fixed for the 
tenth of July, 1547. The first thing to be 
done was for each combatant to choose his 
seconds, then called godfathers. The King 
would not permit M, de Vendome, the first 








retary of the Marshal de Veilleville, as 
“fearing his enemy no more than a lion 
fears a dog.” 

A few days before the duel the King and 
all the court removed to Saint-Germain-en- 
Laye, where he had ordered that it should 
take place. The Constable de Montmo- 
rency issued all the necessary orders, and 
selected the place of combat, —a meadow 
on the eastern side of the chateau. The 
extent of the lists was carefully regulated; 
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galleries were raised parallel to the princi- 
pal front of the barriers; the tents of the 
combatants were placed right and left of 
the pavilion occupied by the King; the 
canopies of the poursuivants-at-arms were 
at the four corners. It was found neces- 
sary to have present a large body of sol- 
diers, to prevent the crowd from forcing 
their way into the: reserved enclosure, for 
an immense multitude came from Paris to 
witness the combat. 

It is not known whether Catherine de 
Medicis was present; but the King’s sister, 
his aunt Marguerite de Valois, all the prin- 
cesses, Diane, and most of the ladies of the 
court, and all the principal nobles of France 
were there. Out of all this host of courtiers 
there was scarcely one who did not believe 
that Vivonne would gain an easy victory. 

The presence of the King and the court 
invested the scene with unusual dignity, 
and nothing was neglected by the Consta- 
ble to give every possible effect tothe cere- 
monial according to the rules prescribed by 
antique legislation. 

At sunrise on the tenth of July, 1547, 
Guienne, the herald-at-arms, made the fol- 
lowing proclamation at each extremity of 
the lists: — 

“This day, tenth of the present month 
of July, the King, our Sovereign Lord, has 
permitted and granted the free and safe 
field, for mortal combat, to Francois de 
Vivonne and the Sieur de Monlieu, defend- 
ant and assailant, to put an end by arms, 
to the quarrel of honor which is between 
them in question; for which cause I make 
known to all, on the part of the King, that 
none are allowed to prevent the effect of the 
present combat, nor to assist in it, nor to 
annoy either of the combatants on pain of 
death.” 

The lists were double, the empty space 
between the first and second barriers being 








occupied by the soldiers of the Constable 
and the Royal Guards. At each end of the 
field was a door of entrance for the com- 
batants, and another door opened beneath 
the gallery of the Constable, to the right of 
which were piaced four of the provost’s 
sergeants and the principal executioner, 
with a bundle of cords, foreshadowing the 
disgraceful penalties which the law allowed 
to be visited on the corpse of the van- 
quished. Beneath the seat of the judge of 
the field was a table covered with cloth of 
gold, supporting a missal and a crucifix; 
while a priest stood silently on one side. 

Immediately after the herald had finished 
his proclamation, Vivonne left his hotel, 
accompanied by his seconds and his friends 
to the number of more than five hundred, 
dressed in his colors, which were of white 
and carnation. His shield and sword were 
carried before him, and in advance of these 
a banner, bearing the image of St. Francis, 
his patron; the cortege was also preceded 
by musicians with tambourines and trum- 
pets playing lively airs. The procession 
made the circuit of the lists; then the 
shield of Vivonne was attached to a pillar 
on the right of the royal gallery. Received 
at the inner barrier by the Constable, 
Vivonne was conducted to the tent on the 
right hand, to wait there till it was time for 
him to enter the field. 

The same ceremonial attended the arrival 
of Jarnac. He was accompanied by his sec- 
onds and a hundred and ‘twenty gentle- 
men, wearing his livery of black and white. 
Before him was carried a banner, with the 
image of the Holy Virgin. Jarnac, like 
Vivonne, was entirely armed, with the ex- 
ception of his helmet, which was carried by 
his squires, the bearers also of his sword 
and shield. 

The combatants went to their tents while 
their seconds proceeded to examine the 
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arms and armor for the duel, and to argue 


about various points. Some two hours 
were spent in this conference, for Jarnac in 
spite of all the elaborate demands he had 
made for horses and their equipment, an- 
nounced through his seconds that the duel 
should be on foot and in plain armor, and 
that Vivonne should wear the arm-piece we 
have mentioned. At ten o'clock the duel- 








or eye, that can aid, harm, or prejudice 
either of the combatants, And, further, by 
the express command of the King, I forbid 
all persons, of whatsoever quality or degree, 
to enter the field during the combat, or to 
afford any kind of assistance to one or the 
other, on any excuse or necessity whatso- 
ever, without permission of the Constable 
and Marshals of France, on pain of death.” 
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THE JUDICIAL DUEL. THE PLAINTIFF OPENING HIS CASE 
BEFORE THE JUDGE. 


From “ Cérémonies des Gages de Batailles,” a manuscript of the Fifteenth Century. 


lists were prepared for the contest, and a 
herald advanced to the centre of the lists 
and made. the following proclamation : 

“Hearye! Hearye! Hearye! Lords, 
knights, and squires, and persons of every 
degree! On the part of the King, I issue 
an express command, that, as soon as the 
combatants shall have begun to fight, all 
present shall keep silence, and neither speak, 
cough, spit, nor make any sign of foot, hand, 





_the justice of his cause before engaging in 





Vivonne then marched around the lists, 
preceded by a band of music, and followed 
by a number of his friends. Jarnac made a 
similar procession, and then each of the 
combatants knelt down before the King’s 
gallery on avelvet cushion ornamented with 
gold. A priest then asked them to think 
upon the solemnity of the quarrel before 
them, and that each should feel confident of 
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mortal combat. 
oath upon the Bible, presented to him by 
the Constable, that his cause was just, and 
that he did not bear about him any words, 
charms or incantations by which he hoped 
to injure his enemy, but that he relied only 
on God, his bodily strength, and his right in 
the contest. 

Having taken this oath, they proceeded 
to their respective chairs placed at opposite 
ends of the lists, and their weapons were 
given them, a sword and two daggers. Then 
the seconds withdrew, and the royal herald- 
at-arms proceeded to the middle of the lists 
and proclaimed three times: ‘ Lazsser- 
aller les bons combatants!” 

Vivonne and Jarnac then arose from their 
chairs and 


After which, each took | 


advanced, Vivonne with his | 





sword raised and with hasty steps; Jarnac, | 


slowly, with his shield against his breast and 
his sword raised, apparently to guard his 
head. Vivonne struck a furious blow, but 
Jarnac, making a side step, received it on 
his shield, and springing behind his adver- 
sary, made a sword cut which caught 
Vivonne on the left leg between his breeches 


of mail and the upper part of his boot. | 


The blood gushed out and Vivonne stag- | 


gered, while the spectators uttered a stifled 
cry at the unusual blow. Vivonne rushed 
towards Jarnac with the evident intention 
of closing with him, but again the latter 
sprang to one side and dealt a second stroke 
on the left leg. Vivonne’s sword dropped 
from his hand and he fell to the ground, 
ham-strung, helpless, overcome by the secret 


stroke which Jarnac had learned from Cap- | 


tain Cassi. 

When Vivonne fell, a tumult broke out 
throughout the whele assemblage. His 
friends shouted out imprecations, while 
those of Jarnac shouted in exultation. Some 


minutes elapsed before order was restored, | 
and in the meanwhile Jarnac stood gazing | 


- 





upon his former friend who now lay at his 
mercy, and whom it was his duty to kill and 
deliver his body to the executioner to be 
treated as that of a perjurer. 

When silence was restored, he called to 
Vivonne : ‘ Restore my honor, and ask 
pardon of God andthe King for the offense 
you have committed!” Vivonne’s only 
answer was an attempt to rise and continue 
the fight. 

Jarnac, leaving him where he lay, ad- 
vanced to the 
visor, and bending on one knee, addressed 
the King. 

“ Sire,” said he, “I beseech you to let 
me be so happy as to know that I am a 
man of worth; I give Vivonne to you; take 
him, Sire, and let my honor be restored to 
me. It is our youth alone that has been the 
cause of this; let nothing be imputed to 
him or his on account of his fault, for Sire, 


royal gallery, raised his 


I give him freely to you!” 

To this the King made no answer. Jarnac 
then approached Vivonne, and conjured him 
to yield. The answer was an attempt to rise 
on one knee, and an effort to use his dagger. 

“Stir not, or I slay you!” cried Jarnac. 

‘Kill me, then!” replied Vivonne, and he 
fell back exhausted, torrents of blood welling 
freshly from his wound. 

Again Jarnac turned towards the King, 
and with clasped hands entreated Henry to 
show him grace; but, as before, the King 
was inflexible. Jarnac once more advanced 
to where Vivonne lay, and said: ‘“ Chasteig- 
neraye, my old companion, recognize thy 
Creator, and let us be friends! Sire,” he 
added to the King, in a voice broken with 
emotion, “for the love of God, take him.” 

The Constable and the marshals, in their 
turn, interceded with Henry. 

“Tf the King does not interfere,” they said, 
“ Jarnac will be compelled to kill him, and 
then drag forth his body, to give it into the 

















Wager of Battle. 
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hands of the hangman.” But the man who 
wore the crown of France, and for whose 
sake Vivonne had imperilled his life, be- 
trayed no emotion and gave no sign of as- 
sent to their petition. 

Jarnac then made a last appeal to Mar- 
guerite of France, the King’s sister, implor- 
ing her to obtain from the King the life of 
Vivonne, which could only be done by his 
being taken into the royal charge, since his 
defeat in the judicial duel was a conviction 
of perjury. Her appeal was successful, and 
the King at last said: 








in ejectment was brought in the Court of 
Common Pleas by one Lowe, against Kyme 
and others who held the land in question. - 
The defendants demanded the Wager of 
Battle, and each side produced a champion. 
The Court accepted the champions and fixed 


a day for the duel. Thorne, defendant's 
champion, then threw down his glove, which 
Naylor, for the plaintiff, took up. The 
champions were then sworn to do battle at 
Tuthill Fields in Westminster. On the ap- 
pointed day an arena had been prepared, 
sixty feet square, on level ground. It was 





THE JUDICIAL DUEL. 


COMBAT OF A KNIGHT WITH A DOG, 


From a manuscript of the Thirteenth Century. 


“ Jarnac, do you give him to me?” 

“Gladly, Sire, do'I give him. For the 
love of God, and for your own sake. Am I 
not a man of honor?” 

“You have done your duty, Jarnac,” was 
the reply; ‘and your honor is restored to 
you. Take away the Seigneur de la Chas- 
teigneraye!” He had no other message for 
his champion. Vivonne was borne from the 
field, but on learning what had taken place 
he tore the bandages from his wound and 
died in a few hours. 

In England, the judicial duel, although 
legalized by William the Conqueror, was 
scarcely ever resorted to. In 1571, a suit 








surrounded by a palisade; on the west side 
was erected a platform for the judges, and 
their judicial chairs were brought from the 
court room in Westminster Hall for them to 
sit in. Before them was a bench for the 
Sergeants-at-Law. On the other sides of 
the arena tiers of seats were erected for the 
spectators. At opposite ends of the en- 
closure a tent was pitched for the use of 
each champion and a knight waited in each, 
to act as second or Master of Ceremonies for 
him. At nine o’clock, the three judges, clad 
in their scarlet robes of office, and attended 
by the court officials and the learned Ser- 
geants-at-Law, appeared and formally opened 
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court. Some four thousand spectators oc- 
cupied the seats,—women and children 
under fourteen were excluded. The cham- 
pions were then brought from their tents, 
the one for defendant, who had prayed for 
Wager of Battle, having priority. Each was 
attired in a coat of armor reaching from 
shoulder to knee. He was bare-headed, 
barg-armed and bare-legged below the knee; | 
Each cham- | 





on his feet were red sandals. 
pion was preceded by a drummer and trum- 
peter, and each was attended by two yeomen, 
one of whom carried his leather shield and 
the other his staff or club an ell long. Be- | 
fore Naylor was also borne, on the point of | 
a sword, the gauntlet of challenge which he 
had taken up. 

Proclamation was made enjoining strict 
silence on the spectators. Each champion 
in turn knelt before the judges and made 
obeisance. Then he went to the centre of 
the lists and did the same. They then again 
knelt before the judges, who ordered Naylor 
to stand on the left side of their bench, and 
Thorne on the right side. Each took his 
shield and club and went to his station. The 
further procedure was ordained as follows :— 
The champions should again come before 
the judges, and, after shaking hands, each 
should take oath upon the Bible. For the 
defendant, that the land in dispute did not 
belong to the plaintiff. For the plaintiff, 
that it did. Each champion then should 
swear as follows; “Hear ye this oath, Jus- 
tices. I have this day neither ate, drank, nor 
have I upon me bone, stone nor any enchant- 
ment, sorcery, or witchcraft, whereby the law 
of God may be abased or the law of the Evil 
One exalted.” The fight once begun, must 
continue till the stars appeared in the eve- 
ning. If defendant’s champion could hold 





out till then his principal would be victor, 
because he had maintained his possession of 








the land. 


If he was killed, knocked insen- | 





sible, or uttered the word “craven,” which 
was equivalent to a confession of perjury, he 
was beaten, and judgment was given against 
his principal, and the “ craven” was there- 
after incapacitated from being juror or wit- 
ness in any cause. 

Alas for the judges, learned sergeants and 
the four thousand spectators, who had jour- 
neyed to Tuthill Fields in the expectation 
of seeing a fight, the principal parties had 
privately settled the matter, and, on being 
called —their presence being necessary to 
authorize the combat — they did not appear, 
and so the assembly departed without learn- 
ing whether Naylor or Thorne was the 
“better man.” 

From that time the plea of Wager of 
Battle seems to have been unused in Eng- 
land until in 1817 it was revived in a start- 
ling way. On May twenty-sixth in that 
year, a pretty girl named Mary Ashford went 
to a dance ata village inn in Warwickshire. 
She there met a farmer’s son named Abra- 
ham Thornton, with whom she danced sev- 
eral times. At a late hour she left the inn 
to go to her grandfather’s house. Thornton 
acted as her escort. Next morning her 
body was found in a pool of water, and 
there was proof that she had been outraged 
and then murdered. Thornton was tried 
for the crime, and the circumstantial evi- 
dence was very strong against him, but he 
succeeded in proving an alibi, and was ac- 
quitted. Nevertheless, the public feeling 
against him was very bitter, and Mary’s 
brother William resorted to an unusual and 
almost obsolete legal remedy, called the 
“appeal of murder,” which was a relic of 
an old system of procedure wherein after an 
acquittal on a charge of murder a new trial 
could be demanded by an heir or blood re- 
lation of the murdered person. Such an 
appeal was in direct violation of the funda- 
mental rule of the English law, that no one 
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should twice be put in jeopardy for the 
same crime, but it had not been abolished 
by statute, and, as it was shown, neither 
had the defense to it. Thornton was re- 
arrested and brought before the Court of 
King’s Bench in November, 1817. 

When he was called on to plead, his 
counsel produced from his bag instead of 
papers, a pair of leather gloves, one of 
which the prisoner put on his left hand, the 
other he threw on the floor; and then hold- 
ing up his gloved hand he said; “I am not 
guilty, and am ready to defend the same 
with my body.” Lord Ellenborough and 
his associate judges were completely taken 
aback. The prisoner’s plea was Wager of 
Battle which had been unused for two hun- 
dred years. Ashford’s counsel appealed to 
the Court, saying that he was completely 
taken by surprise; that their Lordships 
could see that Ashford, who was young and 
weak, would have no chance against Thorn- 
ton who was older and far stronger; and 
that it would be a mockery of justice, if a 
man 


Could Show It tf Necessary. 





accused of murdering a girl could | 


clear himself by murdering her brother. 
To this it was answered, that the appeal of 
murder on which the prisoner was brought 
into court, was also a relic of barbarism, 
and that if the prosecutors had examined 
the old laws, they would have learned that 
on such an appeal Wager of Battle was a 
permissible plea. Ashford tried to pick up 
the glove and accept the duel, but was pre- 
vented, and the trial was adjourned pending 
argument on the law. This was had, and, 
in April, 1818, the Court unanimously sus- 
tained the plea, Lord Ellenborough saying, 
“ The law of the land is in favor of Wager 
of Battle, and it is our duty to pronounce 
the law as it is, and not as we may wish it 
to be. Whatever prejudice, therefore, may 
justly exist against this mode of trial, still as 
it is the law of the land, the Court must pro- 
nounce judgment for it.” 

Ashford’s counsel would not allow him to 
accept the challenge, and Thornton was 
discharged. At the next session of Parlia- 
ment the appeal of murder and Wager of 
Battle were abolished. 





COULD SHOW IT IF NECESSARY. 


By Jonas JuTTON. 


ENRY JAMES will suffice for the 
psuedonym of a young West Tennessee 
lawyer, who, one day soon after he was ad- 
mitted to the bar, was assisting in the prose- 
cution of a man charged with murder. The 
young lawyer was very enthusiastic and 
aggressive, and brought all of his legal lore 
to bear to send the prisoner to the pen or to 
the gallows. He made a stirring speech 
showing conclusively that the prisoner had 
killed somebody, but never gave the least 
proof that some one had been killed. When 








his speech was about finished the judge inter- 
rupted him with: 

“Mr. James, have you shown the corpus 
delicti in this case?” 

The attorney turned quickly and proudly 
toward the judge and exclaimed : 

“Tf I haven’t, your honor, I have it here 
on the table amongst my papers!” 

The judge smiled, others chuckled, and 
after the Court had made a little explanation, 
James proved who it was that had been 
slaughtered against his will. 
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“IN THE MATTER OF REST.” 


By GRANVILLE I. CHITTENDEN. 


ROFESSOR MAX MULLER very 
aptly described dictionariés as “the grave 
of language.” 

The lifeless, concise, and seriated state- 
ments of legal digests in like manner remind 
one of a dreary highway leading through a 
desert whose many guide posts point usually 
with exact, but often with ambiguous fingers 
to by-ways, equally cheerless. Whatever 
literary beauties the decisions of the courts 
may possess are obliterated by the merciless 
blue pencil of the compiler. 

It is, therefore, a novel experience to find 
among the multitude of compilers one who 
for a moment pauses in his spiritless routine 
and in due form inserts in his digest a bit of 
poetry as delightfully refreshing to the in- 
tellect of the weary searcher after legal prin- 
ciples as is a beautiful oasis to the eyes of 
the followers of a caravan. The State of 
Georgia enjoys the unique honor of possess- 
intg this able compiler. 

In 1879 the Honorable Logan E. Bleckley 
after years of eminent service as Associate 
Justice of the Supreme Court of that State 
resigned, and at the conclusion of his last 
opinion rendered this exquisite poetic gem : 


“IN THE MATTER OF REST.” 
I 
‘‘ Rest for hand and brow and breast, 

For fingers, heart and brain ! 
Rest and peace! a long release 
From labor and from pain : 
Pain of doubt, fatigue, despair — 
Pain of darkness everywhere. 
And seeking light in vain! 





2 
Peace and rest! Are they the best 
For mortals here below ? 
Is soft repose from work and woes 
A bliss for men to know? 
Bliss of time is bliss of toil : 
No bliss but this, from sun and soil, 
Does God permit to grow.” 


By the order of the Court these verses 
were then entered upon its record. 

The sentiments there expressed brought 
comfort to the heart of the Honorable 
Dawson A. Walker, also a member of that 
court, who carefully transcribed the poem 
from the court records and embodied it with 
great praise in a paper prepared by him while 
in failing health a short time before his death. 
This incident was touchingly referred to in 
the memorial on the life of Judge Walker, 
and the poem for a second time thus found 
its way into the archives of that tribunal. 

After enjoying eight years of rest Judge © 
Bleckley was appointed in 1887 by the Gov- 
ernor of Georgia, Chief Justice of the Su- 
preme Court to fill the vacancy caused by 
the death of the Honorable James Jackson. 
The appointment was ratified at the ensuing 
election and Judge Bleckley filled the posi- 
tion to the highest satisfaction of the people 
until 1894, when he again resigned, and 
finally ended a term of public service dis- 
tinguished alike for its probity, profound legal 
knowledge and accomplished scholarship. 

Howard Van Epps in his digest of the 
Georgia Reports has published this poem 


under its title and in its proper alphabetical 
order. 
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REMINISCENCES OF THE MAFASSAL LAW COURTS OF 
BENGAL. 


By ANDREW T. SIBBALD. 


HE word “ Mafassal,” sometimes writ- 
ten *Mofussil,” and in various other 
ways, is most intelligibly translated by the 
word “provincial.” For several years after 
the English had assumed responsibility for 
the administration of the law in India, the 
old Mussulman names of “ Amin,” “Sadra- 
la,” “Nizamat Adalat,” “ Diwani Adalat,” 
“Sadar Nizamat Adalat,” and “Sadar Di- 
wani AdAlat,” were retained until the Acts 
of the Indian Council reconstructed the 
courts, which are now known by the names 
of High Courts, District and Sessions Courts, 
Small Cause Courts, Subordinate Judge’s, 
Munsiff’s, District Magistrate’s, Joint Magis- 
trate’s, Assistant Magistrate’s, and Honorary 
Magistrate’s. The High Court is not ‘ Ma- 
fassal,” except so far as it is the Supreme 
Court of Appeal in Bengal; and the other 
tribunals have distributed amongst them all, 
and more than all, the judicial work, both 
civil and criminal. It is not my purpose to 
give a full account of these courts, with 
their large staff of subordinate officials, and 
all the minute details of their procedure. It 
will be sufficient to mention that one judge 
unites the civil jurisdiction of a District 
Court and the criminal jurisdiction of a Ses- 
sions Court, whilst under him are the Civil 
Courts of Subordinate Judges and Munsiffs, 
and the Criminal Courts of the various mag- 
istrates I have already named. This enu- 
meration is not exhaustive, as there are 
other courts in non-regulation provinces, 
and in odd corners, so to speak, of the Em- 
pire; but they may be considered as quite 
exceptional, and need no other mention in 
a description so concise as this must be. 
The District and Sessions Judge is, with 








but one or two exceptions, aEuropean. He 
has an original civil jurisdiction, broadly 
speaking, unlimited, with a supervision and 
appellate powers over the Subordinate Judge 
and Munsiff; and he has a like unlimited 
jurisdiction in criminal cases — except that 
he cannot hang a European — with similar 
powers of supervision and appeal over the 
magistrates. He is always a covenanted 
civilian, who has gone through the grades 
of assistant and joint magistrates, at which 
latter stage he has had to choose between a 
judicial or an executive career, the two bi- 
furcating into one, a District and Sessions 
Judge, the other, a Collector and District 
Magistrate. ; 

As a counterpart of the barristers and 
solicitors of the American courts, there are 
advocates, pleaders, and ‘‘ Muktars.” The 
advocate, who is always a barrister, is known 
to the mass of the natives by the appellation 
of “ ballister sahib,” or ‘counsly sahib.” 
He is a very important man in the eyes of 
his client. The climate precludes the pos- 
sibility of his impressing the public by that 
factitious addition to his dignity, a wig; and 
in many parts of the “ Mafassal” the gown 
and bands are dispensed with. In fact, it 
has been within my experience that these 
sedate and learned gentlemen have so far for- 
gotten both the dignity of the court and the 
profession as to appear in a jaunty, light, 
lounging coat, or even in the brilliant stripes 
and white flannel of a lawn tennis suit. But, 
in spite of these disadvantages, he is consid- 
ered a necessity, in all big cases, or where 
the litigant, anxious about the result of his 
case, is not too penurious or avaricious to 
pay his price. He is supposed to have, in 
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an especial manner, the ear of the Bench, 
both zz court, and sometimes, I regret to 
say, out of it. By adelusion, which is still 
common enough amongst the natives, he is 
believed to have opportunities of putting in 
a word for his client at odd, and what I may 
call, uncanonical moments. He is credited 
with being on those easy terms with the 
European dispensers of the law, that during 
a comfortable chat over a cheroot at the 
billiard tabie, or at the convenient intervals 
that may occur between the games of lawn 
tennis or racquets, without any breach of pro- 
priety, he may metaphorically “ buttonhole” 
them or give the conversation a turn upon 
the merits of his case; though, for the sake 
of appearances, the whole matter is after- 
wards formally argued through, as if the 
court had never heard anything at all about 
it. Ofcourse, ifthere be an advocate on both 
sides, the power may be partially or wholly 
neutralized. 

By some unenlightened clients who sup- 
pose that “every door is barred with gold, 
and opens but to golden keys,” he is credited 
with more effective power; or, to put it in 
a more vulgar form, he is able to “ grease 
the wheels of justice” with a little “palm 
oil.” It may be considered impertinent to 
remark even that the practices suggested 
exist merely in the minds of the grossly 
ignorant, but, nevertheless, it is a fact that 
the idea is a possibility, if not more, in the 
minds of many whose limited experience of 
life has taught them that everyone has his 
price. Besides those fictitious claims upon 
the public confidence, he is more justly 
considered to have the ear of the judge 
in court—sometimes from his superior 
abilities and education, sometimes from his 
European pluck and energy, sometimes from 
his better social position, or sometimes from 


all combined. It may be that when the 


magistrate is considered weak, and the advo- 








cate is one with a talent for bullying, there 
is a demand for his services; but this has, 
to a certain extent, reacted, and with some 
very young civilian magistrates there is a 
tendency to be prejudiced against the party 
that retain an advocate. The pleader com- 
bines the work of both barrister and solicitor. 
He is mostly a native, often a Bengali, and 
generally a smart, able practitioner. They 
are to be met almost in crowds at every 
local bar where there is work to be had. 
They are keen and often successful com- 
petitors with advocates in the struggle for 
clients, having the advantages of a more 
familiar acquaintance with the native lan- 
guages, which are the languages of the 
courts — where there are no interpreters — 
and being free to do work which by etiquette 
or procedure is not done by the members of 
the higher branch. They mostly speak Eng- 
lish well and fluently, having been perhaps 
well educated at the Calcutta University, 
from which many have obtained degrees; 
and, where successful in their profession, 
acquire a social status and a respect from 
both their fellow-countrymen and Europeans 
that very few native advocates in the ‘“‘ Ma- 
fassal”” ever obtain. There may be a sort 
of clique amongst them, more understood 
than expressed, perhaps, when the first 
European advocate or pleader appears on 
the scene; but these native gentlemen are 
particularly approachable and courteous, 
and ever ready to be friendly to anyone who 
is a gentleman and will take the little trouble 
to be courteous to them. All the same, it 
is not an easy thing for a European, whether 
advocate or pleader, to establish a connec- 
tion in the “ Mafassal.” The competitors 
are too many and the competition too keen 
for that, even where an ignorance of the lan- 
guage is not an additional obstacle. The 
‘‘Muktar,” — pronounced “ Mooktar,” —or 
law agent, is quite peculiar to the genius of 
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Batt wee : 
the country. He has no counterpart in | yond judicial endurance. In cross-examina- 


America, but he bears some resemblance 
to the old pettifogging and ignorant at- 
torney with a few common points of prac- 
tice at his fingers’ ends—a race now extinct. 
He is the first recourse of the litigant who 
wants advice cheaply. Both the certificated 


“ Muktar” and the empiric prowl about the | 





purlieus of the courts in swarms, grabbing 


at every client that has any kind of law- 
business in hand. Then a traditional and 
stereotyped mode of helping a client, and, 


as they think, improving his case, is by sup- | 


pressing some facts and adding others. 
Every witness, before he is allowed to go 
into court, is well drilled and taught, and has 
practised his evidence before them till he is 
believed to be tolerably safe. Unfortunately 
the necessity of improving their case — more 
especially perhaps, when it happens to be a 
very simple one —is so thoroughly rooted 
in the imaginations and habits of native liti- 
gants, that the “‘ Muktar” would stand little 
chance of getting on in his profession if he 
neglected or was above this mischievous 
trick; and the idea of winning a case by 
telling the simple, unvarnished truth has yet 
to be realized by the public. The conse- 
quence is that a magistrate has sometimes 
to decide in favor of a litigant who, with 
every one of his witnesses, has perjured him- 
self. Some magistrates say that they can 
readily detect when a witness is speaking 
untruth, but though I believe this to be toa 
great extent true, it helps little to the arriv- 
ing at a just decision, to the unmasking of 
the whole deceit, or the discovery of the true 
state of ‘facts. The “ Muktar” often con- 
ducts the case himself in the magistrate’s 
courts. His chief aim there is to impress 
the client with his energy and zeal; and 
consequently every technical objection, how- 
ever microscopic, is raised, and the patience 
of the magistrate is frequently strained be- 








tion his efforts are chiefly directed to mak- . 
ing the witness contradict himself — which, 
as I have already observed, is not always of 
much importance in influencing the decision 
of the Bench —and it generally ends, after 
many irrelevant questions, by his being sum- 
marily told to stop and sit down. 

In most cases the ‘“‘ Muktar” choses the 
advocate or pleader for his client, and he is 
not always above doing a little smart prac- 
tice for himself at that time. 
times, when his client is not able to look 
after him, pretend to have retained a junior 
pleader on a much smaller fee, pocketing 
the difference himself. Or he will, having 
retained the advocate at a fixed fee, debit 
his confiding client with just double the 
amount, so that he gets sometimes a good 
“haul” out of the case. In many instances, 
though, he is wretchedly paid, taking just 
what he can get. Nor do I mean to imply 
that there may not be some very honorable 
exceptions among the class. He has often 
the sole conduct of the case in the prelim- 
inary stages, and, as often as not, the advo- 
cate or pleader finds his services have been 
called in when some hideous blunder has 
completely or almost destroyed the chances 
of success. He has, as a rule, the first word 
with the client, and has the general conduct 
of the legal business, whether contentious 
or not, of certain regular clients, for whom 
he also registers documents, and gives all 
the information he can at the various stages 
of progress through which the business goes. 
He is, in short, the legal agent or servant 
of those wealthy natives, of whom it may be 
literally said that the business of their lives 
is the endless litigation they have in the 
courts, men who are never free from light 
Sometimes where 


He will some- 


contention of some sort. 


he instructs advocates or pleaders he as- 
sumes a knowledge which he does not pos- 
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sess, and those gentlemen find, to their dis- 
gust, that what they relied upon as facts are 
mere fictions. 

The interiors of the courts leave little to 
describe. The judge or magistrate sits on 
a dais with a table in front of him, while 
just beneath sit the advocates or pleaders. 
Behind them sit the ‘“‘ Muktars,” and behind 


them stand the public, whilst the parties and | 
witnesses are examined in much the same | 
position as you find in most American | 


courts. Some of the Magistrates courts, 
though, are simply execrable. The advo- 
cates or pleaders are elbowed and crushed 
by an odoriferous crowd pressing to the 
front, and a badly placed punkah gives its 
partial breeze to the Benchalone. Perhaps, 
too, the dais is very high, and it is only by 
an occasional stand on tiptoe by a moder- 
ately tall man that a view of the magisterial 
countenance can be obtained. 

The court buildings are generally spa- 
cious single-storied blocks, with a verandah 
round the four sides. There is, however, 
no waiting room accomodation for the 
numerous pleaders and “ Muktars,” still less 
for the crowd of litigants. In most stations 
the pleaders have erected, at their own ex- 
pense, a small bungalow, wherein they sit 
in one long room waiting for their cases to 


be called on. The room is open to the pub- 


lic, and the most important points of law, 
and business of the most vital interest to 
clients are discussed and settled here in the 
In some | 


midst of a great noise and bustle. 





places there is a very respectable law library, 
got up by private subscription; and advo- 
cates, whose bungalows are perhaps a little 
distance off, sit there waiting for their cases, 
or consulting with their clients. The “ Muk- 
tars” squat under an erection of grass and 
thatch, which we should in America call a 
shed; whilst the unfortunate litigants, for 
whom primarily, partly at whose expense, 
all this wonderful system of law, these costly 
buildings and staff of officials are kept up, 
sit or stand anywhere, often in picturesque 
groups, in the verandahs, under the great 
‘‘peepul” and “ parca” trees, or in the blis- 
tering sun. At one time of the year there 
blows a hot wind from the west with all the 
force of a hurricane. Clouds of fine white 
dust rush along, covering everything and 
blinding everyone. Then the European 
shuts up his bungalow and lives the day in 
darkness, but the wretched witness and the 
still more wretched suitor or party in the 
cause has to sit, sheltering himself as best 
he can, day after day in attendance, and 
often for many days after the date fixed for 
his case to be tried. 

The court hours are from II A.M. to 4 
P.M., unless they are changed, as they some- 
times are during the few hottest months, 
and then they are from 7 A.M. to II A.M. 
There is always a considerable crowd linger- 
ing round and about the various offices, long 
after the courts rise, but it gradually dwin- 
dles away, and by sunset the once busy 
scene has completely changed. 
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PRIVILEGES OF THE PEERS. 


By GrorcE H. WESTLEY. 


HE trial of Earl Russell for bigamy re- 

vealed certain peculiarities of British 
law not commonly known, even amongst the 
Britishers themselves. These peculiarities 
relate toa function of the House of Lords. 
Centuries ago it was ruled that when a peer 
of the realm was charged with “ treason, mis- 
prision or felony,” he could demand to be 
tried by his peers, not in our broad demo- 
cratic sense, where all men are equal, but 
literally by his brother peers, convened in 
the House of Lords. This ancient privilege 
had long fallen into disuse, when Earl Rus- 
sell’s solicitor bethought him to fetch it forth 
from the dust-bin of Time, so that his noble 
client might have a more dignified hearing, 
if not secure a more favorable judgment. 
The case was carried on with all the quaint 
Middle Age ceremonies. 

The last previous trial of this sort took 
place in 1841, when Lord Cardigan was 
charged with “an assault with intent to mur- 
der, alleged to have been committed by him 
in fighting a duel with Mr. Harvey Garnett 
Phipps Tuckett.” At the opening of the 
Victorian reign duelling was quite common 
in England, and quarrels over the gaming 
table, petty wranglings about politics and 
what not, frequently resulted in “ coffee and 
pistols for two.” But the good Prince Con- 
sort strongly deprecated such deadly sport, 
and he took the steps necessary to making 
it a punishable offense. It was under the 
new laws Lord Cardigan fell when he shot 
Captain Tuckett ; but as a peer he claimed 
the privilege of being tried by his peers and 
not by the common courts. 

Such trials took place asa rule in West- 
minster Hall, but owing to a disastrous fire, 
on this occasion it was held in the Painted 





Chamber. Opening the proceedings the 
Royal Commission was read appointing Lord 
Denman to be Lord High Steward. Garter 
and Black Rod then advanced to his grace,and 
both holding the staff they knelt and presented 
ittohim. At this the Lord High Steward rose 
and, after making a reverence to the throne, 
took his seat in a chair of state placed for 
him on the uppermost step but one. Lord 
Cardigan was then brought to the bar by 
Yeoman Usher, and having been arraigned 
in the usual manner, was allowed to sit un- 
covered and without his robes, on a stool 
placed within the bar. The case then pro- 
ceeded as at an ordinary trial. Witnesses 
were examined and cross-examined, and then 
Sir Willlam Follett, for the prisoner, raised 
the objection which wrecked the case, viz., 
a variance between the name of Tuckett as 
laid in the indictment and as proved by the 
evidence. The Lord High Steward ordered 
strangers to withdraw while their lordships 
discussed this point, and spectators, counsel, 
and prisoner were alike obliged to retire. On 
their readmission, and after the proclamation 
made for silence, the Lord High Steward, 
standing up, called every peer by his name 
from a list beginning with the junior baron ; 
and each man, baron, viscount, earl, marquis, 
duke, and finally the Lord High Steward 
himself, standing up in his place uncovered, 
and laying his right hand upon his breast, 
answered, “ Not guilty, upon my honor.” 
The prisoner was then brought to the bar, 
and being informed of his acquittal, retired. 
Then proclamation was made for dissolving 
the commission, and the white staff being 
delivered by Black Rod to the Lord High 
Steward, his lordship stood up uncovered, 
and holding the staff in both hands snapped 
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it in two, and declared the commission to be | 


dissolved. 

Among the earlier cases noted by Burke 
is that of Lord Byron, granduncle and imme- 
diate predecessor of the famous poet, who 
was tried before the House of Lords for 
killing William Chaworth in a quarrel. 
Unlike Lord Cardigan the prisoner had no 
counsel to plead for him, counsel at that 
time not being permissible. Lord Byron 
.was brought to the bar by the deputy 
governor of the Tower, who carried the axe 
before him and stood with it on the left hand 
of the prisoner, with the edge turned from 
him. Lord Byron, when he approached the 
bar, made three reverences and then fell on 
his knees at the bar where he remained until 
bidden to rise. 


When the case had been fully heard the | 


peers present declared the prisoner to be 


guilty of manslaughter, and he was called | 


upon to say why judgment of manslaughter 
should not be pronounced upon him. “His 
lordship,” says Burke, “ immediately claimed 
the benefit of the 1 Edward VI, Cap. 12,a 
statute by which whenever a peer was 
convicted of any felony for which a com- 
moner might have benefit of clergy, such 
peer on praying the benefit of that act, was 
always to be discharged without burning in 
the hand or penal consequence whatsoever. 
This singular privilege was supposed to be 
abrogated by the 7 and 8 George IV, Cap. 
28, 5, 6, which abolished benefit of clergy, 
but some doubt arising on the subject, Lord 
Byron was allowed to go free on payment of 
his fees.” 

Another famous trial before the House of 


Lords was that of the Duchess of Kingston 
for bigamy, in 1776. She also made three 
reverences and fell upon her knees at the bar. 
She pleaded not guilty to the indictment, and 
formally demanded to be tried “ by God and 
her peers,” whereupon the clerk of the crown 


said, “‘ God send your ladyship a good deliver- 
ance.” The judgment of the lords was that 
she was guilty, though one of them qualified 
his opinion by saying that she was guilty 
“erroneously but not intentionally.” The 
duchess then prayed the benefit of the peer- 
age according to the statutes, and after much 
argument this was granted. Her only punish- 
ment was a warning not to let such a thing 
occur again. 

Philip, seventh earl of Pembroke, appeared 
for trial before the House of Lords twice, 


| once for manslaughter, of which he was 











found guilty, but the punishment for which 
he escaped by claiming his privilege of peer- 
age; and again for a brawl with a brother 
earl. For the latter he was condemned to 
confinement in his own castle “ until further 
orders,” and prohibited from sending any 
letter or message to the man with whom he 
had quarreled. 

But this is not the only privilege which 
may be claimed by the peers of England. If 
any member of the House of Lords should 
ever find himself upon the scaffold he may 
demand to be hanged with a silken cord. 
The last peer to avail himself of this consol- 
ing advantage was Lord Ferrers, who was 
hanged at Tyburn in 1760 for the atrocious 
murder of his steward. This execution was 
one of the most remarkable judicial cere- 
monies ever witnessed in England. Lord 
Ferrers was a man of great conceit, even 
with the brand of Cain upon him. He was 
conveyed to the gallows, wearing his wedding 
clothes, in a landau drawn by six horses, es- 
corted by parties of horse and foot. Behind 
came the hearse and six horses, for the pur- 
pose of taking his dead body from the place of 
execution to Surgeon’s Hall, to be dissected. 

His death agony was prolonged, to please 
his own vanity, for nearly three hours, for 
that was the time occupied by the procession 
to the gallows. “ His lordship,” says Burke, 
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“ during the whole time appeared to be per- 
fectly easy and composed.” But it is said 
by another writer that he observed to the 
sheriff: “The apparatus of death and the 
passing through such crowds of people are 
ten times worse than death itself.” He com- 
plained that the King had not granted his 
prayer to be allowed to die on the spot where 
his ancestor, the Earl of Essex, died in the 
time of Elizabeth, and thought it hard that 
he should have to die on the scaffold for the 
common felon. However, he eased his mind 
a little on this score by having the scaffold 
hung with black cloth and furnished with 
black cushions on which to kneel. He also 
provided a black sash for the pinioning of his 
arms. But any satisfaction he received from 
these trappings and parade was soon over, 





and the body of the murderer earl dangled 
on the silken cord as if it were a piece of 
common rope. 

Lord Sturton was another peer who de- — 
manded and was granted a silken halter. He 
was hanged at Salisbury for the murder of a 
man and his son under very aggravated cir- 
cumstances. A third peer to suffer the law’s 
last penalty was Lord Sanquire. His crime 
was the murder of a fencing master, who in 
a fencing contest had gouged out the peer’s 
left eye. ‘Does the man still live?’ asked 
Henry IV. of France, when Lord Sanquire 
related the incident to him, and the question 
so impressed his lordship that he straightway 
went back to London and planned the murder 
of the fencer. He was executed on a scaffold 


_ erected in the palace yard at Westminster. 





A LAWYER’S STUDIES IN BIBLICAL LAW. 


THE POSITION 


OF WOMEN. 


By Davip WERNER AMRAM. 


LTHOUGH it is unquestionably true 
that women in patriarchal society oc- 
cupied a position inferior to that of men, their 
general inferiority has been very much exag- 
gerated. The legend in Genesis which states 
that in the beginning woman was made sub- 
ject to man, reflects the condition of things 
at the time when this legend was current 
among the people. It was not only the wife 
but also the unmarried woman who occupied 
an inferior position. It is to be remembered, 


however, that it is her legal status only | 


that was inferior. There is ample evidence 
throughout the Biblical records to show that 
in other respects her status compares very 
favorably with that of women in much later 
and more modern states of society. 

As a maiden, the woman was subject to 





the authority of her father; as a wife she 
came into the power of her husband; as a 
widow she was inherited together with the 
rest of the family property by the successor 
of the patriarch ; and as a divorced woman, 
she was sent back to the family from which 
she had been taken. This statement repre- 
sents her condition in the most ancient patri- 
archal society, although in that state of so- 
ciety which is described in the Bible, her 
position had been materially changed. 
Among nomadic herdsmen, the dangers to 
which the unprotected woman was subject 
rendered this condition of dependence desir- 
able. With the beginning of the civilizing 
influence of agricultural pursuits, and the 
beginning of industrial life in the cities, the 
character of the patriarchal family and the 








344 





The Green Bag. 





position of its members were changed, and 
women not only enjoyed a large amount of 
freedom, but even acquired legal rights. The 
maiden who at one time might have been 
bartered away or sold by her father, acquired 
the right of veto. This is indicated in the 
story of the wooing of Rebecca— her con- 
sent was asked. A similar change is found 
in the condition of the widow and the divorced 
woman, neither of whom originally acquired 
independence, although under the later law 
they became absolutely free to dispose of 
themselves as they saw fit. The widow was 
largely dependent upon the bounty of her 
husband’s heir, because the law gave her no 
share in his estate. This was probably due 
to the ancient principle of the inalienability 
of the family property, the danger being that 
if she were given a share in it, it might be 
carried out of the family of her husband into 
the family of her father or of her second hus- 
band. Some provision is made for her, how- 
ever, in the nature of a dower right ; and the 
only distinction between her status and that 
of the unmarried woman was that she was 
not permitted to be married to a high priest. 

As to the divorced woman, we find the 
same principles governing her legal status. 
She was not permitted to be married to a 
priest ; she was protected in her property 
rights ; and was generally found to be the 
subject of legal discussion in company with 
the widow. All the successive stages by 
which the property rights of the widow and 
divorced woman were secure, are not with- 


out interest, but inasmuch as they trespass | 


on the field of Talmudic jurisprudence, they 
will not be enlarged upon at this time. 

The dowry given to the father upon the 
marriage of his daughter was the purchase 
money which the husband paid for her ; and 
undeniable traces of the original commercial 
nature of marriage are to be found in the 
Bible, although the society therein described 





has already passed through the lower stage 
of matrimonial bargains. When Shehem 
desired to marry Dinah, he said to her father 
and her brothers (Genesis xxxiv, II-I2), 
“ Let me find grace in your eyes, and what 
ye shall say unto me I will give; ask me 
never so much dowry and gift and I will give 
according as ye shall say unto me.” 

Under the theory of the patriarchal law, 
the wife could not own property separate and 
apart from her husband; she had no right 
to her person, so that the money which she 
earned by her labor, or damages which she 
recovered for injuries done to her belonged 
to her husband; she could not even make a 
vow against her husband’s will. But at a 
very early period customs arose which recog: 
nized certain rights of the woman against her 
husband and these rights could in some way 
be enforced. The Mosaic law provides that 
if the husband fails in the performance of 
certain duties towards her she shall go out 
free. It does not state how the husband 
could be forced to let her go, but it must be 
presumed that an adequate method of en- 


| forcing the law existed. Perhaps the wife 
_ had a right to go before the elders of the 








city and make her complaint before them so 
that they could determine the question as 
between her and her husband. This is a 
long step from the simple rule of the patri- 
archal age under which the husband was 
amenable to no authority for his government 
of the family. 

Similarly the Mosaic law put an end to the 
husband's right to sell his wife when he was 
no longer pleased with her: (Exodus xxi, 
7-11) “And if a man sell his daughter to 
be a maidservant, she shall not go out as the 
menservants do. If she please not her 
master who betrothed her to himself, then 
shall he let her be redeemed; to sell her un- 
to another he ghall have no power seeing he 
hath dealt deceitfully with her.” In this 
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case the bondwoman who has been betrothed 
to her master acquired certain rights, among 
them exemption from being sold by him. It 


is fair to presume that if the bondwoman had | 
and one of them dies without child, his wife 


such rights the free born woman had equal if 
not stronger rights. 
The patriarchal family was polygamous. 


The Biblical records take polygamy for | 
| brother that died, so “that his name shall 


granted, and it is unnecessary to give any 
citation of this very obvious fact. Even 
such a purely ethical passage as “ Therefore 
shall a man leave his father and mother and 
shall cleave unto his wife, and they shall be 
one flesh” (Genesis ii, 34), is not incompati- 
ble with polygamy. It simply indicates that 
polygamy was not in the foreground of the 
writer’s mind, and it cannot properly be con- 
strued into a legalization of monogamy. It 
is true that the old traditions in Genesis 
assigned but one wife to many of the ancient 
patriarchs, such as Adam, Cain and Noah. 
This, however, is merely negative evidence, 
and does not preclude the idea that they may 


have had more than one wife, excepting | 


Adam, who was perforce obliged to be a 
monogamist. 

There is a curious incident in the story of 
Jacob and Laban which has interest in this 
connection. Laban said to Jacob (Genesis 
xxxi, 50), “ If thou shalt afflict my daughters 
or if thou shalt take other wives besides my 


daughters, no man is with us; behold God | 


is witness between meand thee.”’ It appears 
that Laban sought by this solemn adjuration 
to prevent Jacob from marrying any other 
woman who might divide his affections with 
Leah and Rachel. It is not improbable that 
the paternal interest which by such means 
sought to protect the daughters against the 
danger of rival wives may have been one of 
the early steps toward the development of 
monogamic marriage. 

The levirate marriage was a peculiar insti- 
tution arising out of the notions of family 





solidarity, of preservation of the family es- 
tate, and the perpetuation of the family name. 
This law (Deuteronomy xxv, 5-10 ) provides 
in substance that if brethren dwell together, 


shall not marry a stranger, but shall be mar- 
ried to her husband’s brother, and their first- 
born child shall succeed to the name of the 


| not be put out of Israel.”’ 


Before the Mosaic age, marriage with a 
brother’s widow was lawful whether there 
were children or not. This, however, seems 
to have offended the moral sense of later 
generations, and the law forbade such mar- 
riages except in the case above cited where 
there were no children of the first marriage. 
The purposes of the law, as has been said, are 
principally to prevent the extinction of the 
family, and a legal fiction was resorted to 
whereby the nephew was considered the 
adopted child of the deceased uncle, in order 
that the name of the latter, to wit, his family, 
might not be put out of Israel. 

The story of Ruth and Boaz indicates that 
at some period of Jewish history, probably a 
very early one, it was the duty of not only 
the brother of the deceased to marry the 
widow, but that other kinsmen were expected 


| to perform this duty. This also appears 


from the story of Tobit ( Tobit iii, 15-17 ; vi, 
II—12; and vii, 12). 

The change from the old patriarchal abso- 
lutism to the more modern view of the rela- 
tion of parent and child, as well as of men 
and women is indicated in the Fifth Com- 
mandment: “Honor thy father and thy 
mother that thy days may be prolonged in 
the land which the Lord thy God giveth 
thee.” Here the blessing of long life is 
promised to the obedient son, because such 
obedience is pleasing to God ; whereas under 
the old patriarchal system, obedience to the 
father probably resulted in long life, but not 
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for the same reason, inasmuch as it lay with- 
in the power of the father to put an end to 
that life whenever he pleased. It should be 
noted, also, that in this Commandment the 
mother’s name is coupled with that of the 
father. This indicates that she was obtain- 
ing a position of equality before the law. To 
the same effect are the following two laws: 
“ He that smiteth his father or his mother shall 
surely be put to death” (Exodus xxi, 15); 
“He that curseth his father or mother shall 
surely be put to death.” (Exodus xxi, 17). 

The subject of the status of women among 
the ancient Hebrews is rarely treated in a 
scientific manner. Whenever the question 
is discussed, it is usually for the purpose of 
drawing parallels between women in ancient 
Hebrew society and women in modern twen- 
tieth century society, to the disadvantage of 
the former. The true point of view, however, 
is thus lost sight of. 

In considering ancient institutions, it is the 
duty of the fair-minded student to place him- 


Oa 








self in the position of a contemporary. If he 
desires to test the ethical soundness of any 
legal institution, he must do it by the moral 
principles recognized and in vogue at that 
time, and not by the different principles 
which have been accepted by later genera- 
tions. By this test some of the Biblical 
stories, such as the story of Lot’s daughters 
and the story of Tamar, which are condemned 
as showing a lack of moral sense in the people 
of those times, are perfectly justifiable upon 
ethical grounds ; and it can be shown that 
under the moral ideas prevalent in those 
days, these acts were entirely right, and, in- 
deed, highly commendable, although if com- 
mitted to-day, they would be universally and 
justly condemned. 

This point of view, of course, assumes that 
an act may be right at one time in the history 
of the race and wrong in another. This ap- 
pears to the writer to be the only true prin- 
ciple to be applied in judging the moral value 
of human actions. 
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NOTES. 


“ GUILTY, or not guilty?” asked the court. 

*‘T don’t know that I exactly understood the 
information,” replied the bank president. “If 
it charges me with misappropriation of funds, 
guilty ; if it says larceny, certainly not!” 


” 


THERE is a Kentucky circuit judge who is a 
strong believer in his own infallibility. Not 
long ago, a bank official was convicted in his 
court of a misappropriation of funds, after a trial 
in which many technical points had been raised. 
He was remanded for sentence until the end of 
the criminal calendar should have been reached. 
On the night before judgment the prisoner sud- 
denly expired in his cell, The next morning 
the court officer informed his honor of the 
occurence. 

“You will never have to sentence Smith,’ 
said the officer. “He has gone to a Higher 
Court.” 

“T bet,” replied the presiding judge, “that 
the case will be affirmed.” 


Tue late Henry C. Parsons of Williamsport, 
Pa., was one of the ablest practitioners in the 
State and quite ready at any time to take a tech- 
nical advantage of the opposing counsel, if 
opportunity offered. Upon one occasion he was 
called into the neighboring county of Tioga, to 
assist in the trial of a case in the Common 


Pleas, then presided over by Judge Williams, | 


now of the Supreme Court of Pennsylvania. 
Upon his arrival at the county seat, and after a 
consultation with his client, he found that they 
were totally unprepared for trial and yet had no 
legal grounds upon which to base a motion for 
a continuance. In this dilemma it occurred to 


him to examine the venire summoning the jurors, | 





and to his great delight he found that it had 
been improperly returned. Early the next morn- 
ing, therefore, he appeared in court and made 
‘a motion to quash the venire, because it had 
not been legally returned. After examination, 
the Court, with evident disgust, was compelled 
to grant the motion. Afterwards, in relating 
the occurrence to a friend, Parsons’ client said, 
“T tell you, that man Parsons has got a hull 
slop-bucket full of brains. Why, man, when he 
made his pint, he just squashed the hull court.” 


Henry W. PaIng, on being familiarly accosted 
on the street by a man whose face he did not re- 
call, turned to him and said, with his usual dig- 
nity: “Sir, I do not recognize you.” 

“Why,” replied the man, “ you tried a case for 
me more than twenty years ago.” 

“ Still, sir, I do not recollect.” 

The man looked at him earnestly: ‘“ Pardon 
me, sir, I took you for Mr. D.” 

Paine drew himself up to his full height. 
“Sir,” he said, “I hope the devil won’t make 
that mistake bye and bye.” 


JupcE Davip Davis, said Judge J. Otis Hum- 
phrey, in an address at the annual meeting of 
the Illinois State Bar Association, “‘ was known 
far beyond the limits of his circuit for the care 
which he invariably took of trust estates. On 
one occasion a bill was presented to him in the 
McLean Circuit Court for a sale of land by a 
guardian for reinvestment. Judge Davis lis- 
tened to it until he caught the substance of it, 
and he said: ‘You cannot do that, Sam; all 
the money my father left me was stolen by ex- 
actly that kind of a proceeding.’ Again, over 
in Vermilion Circuit, a similar bill was pre- 
sented for sale and reinvestment of a ward’s es- 
tate, and, as I remember the Vermilion case, it 
was based upon the reason that the improve- 
ments on the real estate were deteriorating. 
He listened to the reading of the bill, and 
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granted a decree ordering the sale, but provid- 
ing that the money should be brought into court 
to await the further order of the Court. As 
quick as the money did come in, he started for 
Springfield, went to the land office, and invested 
it himself in public lands at the government 
rate, and then went back and said to the trus- 
tee: ‘There won’t be any deterioration of the 
improvements on these children’s land now.’” 


TuE following novel answer in a suit against 
the Yale Record by the Yale University Club, 
for the bill for a banquet served to the editors, 
has been printed in the columns of the de- 
fendant paper, but, so far as we know, has not 
yet been filed in court: 

The defendants herein answering the greeting 
of the honorable sheriff, herein respectfully re- 
turn thanks and wish him the same; they have 
no knowledge of the Legislature of the State of 
Connecticut having granted the Yale University 
Club a charter, but if by any possibility it should 
be the fact, these defendants await from said 
Legislature a due and ample apology. 

The defendants claim and insist that it is now 
a matter of public notoriety, of which judicial 
notice should be taken, that said club is not nor 
ever has been capable of furnishing a dinner. 
Defendants admit that on the last mentioned 
date it did contract with the said club for a din- 
ner for themselves and their guests, and did 
attend at said club for the purpose of consuming 
and enjoying the same, but, instead thereof, the 
said club negligently, knowingly, maliciously, 
wickedly, falsely, and fraudulently imposed upon 
these defendants and each of them and their 
guests, vile stuffs, decoctions, poisons, mysteries, 
mixtures, etc., much to their surprise, chagrin, 
humiliation, mortification, and despair, whereby 
these defendants have been injured in bodily 
health. 

The defendants are entitled to heavy damages, 
which they refrain from insisting upon, well 
knowing, to their sorrow, the financial straits of 
the said plaintiff. 


Jupce J —, of Texas, tells the following anec- 
dote on himself: “In the early seventies, I had 
just been admitted to the bar and to a partner- 
ship with my father, who was a venerable mem- 
ber of the bar. We were employed to defend a 





man in the Federal Court charged with selling 
liquor to the Indians, a crime to which there 
was a very heavy penalty attached. 

“The District Attorney was a six-foot three- 
inch gangling son of Vermont, with a very pro- 
nounced nasal twang. The defendant was very 
nervous about the result, for which he doubtless 
had good reason. After a motion for a continu- 
ance was overruled, and every dilatory plea that 
the brain of a skillful advocate could interpose 
had been disposed of, the trial proceeded. 

“It was a very warm day and as the case had 
awakened a good deal of interest, every denizen 
of the sleepy old village that could find standing- 
room had squeezed into the court room. 

“It was my first case, and I realized to the full 
extent my importance. I would frequently whisper 
to my father and cast my eyes at the audience 
to watch the effect, but I was very much disap- 
pointed, when, after the evidence was concluded 
the Court announced that he would permit only 
one speech from the defendant’s counsel. 

“The jury were out about three hours, and 
coming in announced to the Court that they had 
agreed upon a verdict. As usual the Court 
ordered the defendant to ‘Stand up.’ The 


court-crier called for him, but he did not respond, 


and search was made amongst the audience, but 
he could not be found. Whilst all this was going 
on, I noticed that the District Attorney was eye- 
ing me very closely, and after the hubbub had 
subsided he arose and pointing to me, said, 
‘Your Honor, there is the prisoner.’ This was 
greeted by a side-splitting burst of laughter from 
the audience, lawyers, and court officers. The 
judge laughed until he almost had a case of 
apoplexy. 

‘“T do not know which felt most ashamed, the 
District Attorney or myself, but I am sure I 
would have exchanged places with the defendant 
who, on his flee-bitten pony, was splitting the 
wind on the way to his hospitable retreat in the 
Indian Territory.” 


To a valued English correspondent, “J. M.,” 
we are indebted for the following interesting 
note concerning Earl Russell’s divorce bill : — 

Earl Russell, who has gained most notoriety 
by being petitioner, respondent, and co-respon- 
dent, startled the House of Lords by introducing 
a bill to facilitate divorce. 
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It is first necessary to consider the grounds 
for dissolution of marriage as the law now 
stands, so that we may more readily appreciate 
the sweeping bill introduced by the noble 
Earl. 

The Matrimonial Causes Act, 1857, provides 
that it shall be lawful for any husband to pre- 
sent a petition to the Court praying that his 
marriage may be dissolved on the ground that 
his wife has, since the celebration, been guilty of 
adultery; and the wife may present a petition 
because of incestuous adultery, or bigamy with 
adultery, or rape, or bestiality, or adultery 
coupled withcruelty, or for adultery coupled with 
desertion for two years or upwards. 

Earl Russell said he proposed in his bill to 
extend the grounds on which a divorce might be 
granted to five. He would grant it for cruelty, 
the fact that the other party was undergoing 
penal servitude for a term of over three years, 
that the other party was found to be of unsound 
mind under the Lunacy Act of 1890, that the 
parties had lived apart for three years and did 
not intend to resume marital relations, and that 
during three years the parties had lived apart, 
and the other party concurred in the petition. 
In all cases he would put women on an equality 
with men. He also proposed to alter the pro- 
cedure of the Divorce Court by abolishing the 
ecclesiastical jurisdiction and assimilating it to 
that of the King’s Bench Division of the High 
Court. Another clause in the bill proposed to 
give a jurisdiction in divorce to the County 
Courts where the united income of husband and 
wife did not exceed five hundred pounds a 
year. He proposed to do away with the decree 
nisi and the interval of six months, and would 
make every divorce effective from the time that 
the period of appeal had passed. Some of their 
Lordships might regard the provisions of the bill 
as novel, and even unheard of, but that was not 
so. In the course of the debates on the Divorce 
Bills of 1856 and 1857, nearly all the suggestions 
he now made were made, and, as to the proposal 
to abolish the present judicial separation, it was 
supported by Lord Palmerston. The proposals 
of the bill were not so novel as they might at 
first sight appear to be. One of the clauses of 
the bill provided that divorce might be granted 
after one year’s separation, when both parties 
concurred in the petition. The Legislature 





should, so far as possible, place the parties in the 
position which they occupied before, when they 
discovered that they had made a mistake. 
Clause 12 of the bill provided that where the 
total joint annual income of a husband and wife 
did not exceed £500, a petition for dissolution 
of marriage might be presented to the County 
Court of the district in which either the peti- 
tioner or the respondent dwelt or carried on 
business, the judge of a County Court to have 
all the powers of a judge of the Probate, Di- 
vorce, and Admiralty Division of the High 
Court of Justice. This was no new proposal, 
for it was embodied in a bill introduced by the 
Government in 1857. Clause 17 provided for 
legitimation of a child by the subsequent mar- 
riage of its parents. This country stood alone 
amongst civilized nations in refusing this 
relief. 

The noble Earl spoke for an hour and a half, 
and some idea of the contempt with which the 
speech was received can be gathered from the 
fact that the Lord Chancellor, instead of calling 
on Lord Halifax, who was to lead the opposition, 
took the unusual course of inviting the House to 
reject the bill. His speech, and the voting, 
occupied less than twenty minutes. The follow- 
ing is an extract from his short, but effective 
speech : — 

“The Lord Chancellor — My Lords, I very 
much regret that such a bill as this has been in- 
troduced into your Lordships’ house. I cannot 
help thinking that if the custom, which recently 
obtained in the House of Commons, requiring 
leave to be given to introduce a bill, prevailed in 
this House, no leave ever would have been 
given for the introduction of this bill. In the 
noble Lord’s voluminous observations we have 
heard a great many things which might be the 
subject of debate, but the main provision of 
the bill, the first clause, shows that practically 
this bill is one for the abolition of the institution 
of marriage. That in itself is enough, I think, 
to prevent the discussion of the bill. I should be 
very sorry to think thatin this House the question 
whether marriage should continue to exist in 
this country should be considered a subject for 
debate [cheers]; and, to prove that this is so, it 
is only necessary to read to your Lordships the 
following section of clause 1: ‘That, during 
the year preceding the presentation of the peti- 
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tion, the parties to the marriage have lived | 


apart, and that the other party concurs in the | 


etition.” That is to say, that if two people 
p ) peop 


have married and entered into the most solemn | 


obligation that can possibly exist among man- 
kind, it is enough for them to live apart for one 
year and both consent to the dissolution of the 
marriage, and upon that the Court shall pro- 
nounce a decree of divorce. I take that alone 
—I decline to discuss a great many of the 
other topics which might fairly be the subject of 
discussion —I take that alone, and I say that 
such a provision as that is an outrage upon your 


Lordships’ House, something in the nature of an | 


insult to your Lordships, and it is a thing which 
I, for one, deprecate most intensely, and I 
therefore propose to take this course. Of later 


years it has been the custom that what is, in | 


effect, a postponement of a bill should be 
moved, and not its rejection. 


In an earlier | 


period of your Lordships’ history it was very | 


common to move the rejection of a bill, and 
I propose to move the rejection of this bill. I 


the second reading in order to introduce the word 


LITERARY NOTES. 

READERS of THE GREEN Bac will recall with 
pleasure the article in the November, 1go1, 
number on “ Webster as an Orator,’”’ which was 
an extract from the “ Webster Centennial Ora- 
tion’’ delivered by Samuel W. McCall at the 
Webster celebration at Dartmouth College, in 
September of last year. This address ' has now 
been published in book form. 

The occasion which called forth the address 
was a notable one, but it can be fairly said that 
the orator rose to the occasion. Without exag- 
gerating his achievements, and considering in a 
spirit of fairness the points in his career which 
are open to debate, Mr. McCall has given us a 
scholarly study of Webster which has both liter- 
ary merit and historical value. As was to be 
expected, we find here the same admirable inde- 
pendence of thought and judgment which has 
been displayed courageously more than once by 
Mr. McCall in political matters. 

Mr. McCall’s address falls naturally into three 


| principal parts,—the consideration of Webster 
should have thought it would have been more in | 
accordance with the ordinary practice of your | 
Lordships that I should move an amendment to | 


‘rejection’; but on looking up the precedents, | 
I find it is more usual, first of all, to negative | 


the motion for the second reading, and then 
subsequently to move the rejection of the bill. I 
propose to take that course [cheers]. 

“ The Lord Chancellor then put the question, 
‘That this bill be now read a second time,’ and 
the motion was negatived. 

“ The Lord Chancellor —I now move ‘ That 
this bill be rejected.’ 

“The motion was agreed to amid cheers.” 





The matter attracted very little public atten- | 


tion, and it seemed to be generally agreed that 
the decision of the Peers was an emphatic 
demonstration that there are limits to the toler- 
ance of an English legislative assembly, and that 
there are some affronts to its moral sense which 
it declines to treat merely with good-humored 
contempt. 

It will be within the recollection of the Ameri- 
can people that Earl Russell was sentenced by 
the Lord Chancellor, as Lord High Steward, to 
a term of imprisonment for bigamy committed 
in the State of Nevada. 





as an advocate and lawyer, as a political orator, 
and as a statesman. His great work in states- 
manship is somewhat beyond our field, and the 
extract referred to above treats of his oratory. 
We shall content ourselves, therefore, with 
quoting here, briefly, from what is said of Web- 
ster at the bar. 

“It can be said without exaggeration,” says 
Mr. McCall, “that more nearly than any other, 
Webster filled the large circle of requirements 


| for that high place, and that he stands at the 


head of the whole American bar....He was 
doubtless excelled in some departments of his 
profession by other lawyers; Curtis was more 
deeply versed in the law ; Choate surpassed him, 
as indeed, he surpassed all others, in the con- 
stant brilliancy of his advocacy before juries, 
although Webster made one speech to a jury 
[ in the White murder case ] which Choate never 
equalled.” But it is especially of the compari- 
son between Webster and William Pinckney,— 
the most conspicuous figure at the bar during 
the first thirty years of the Supreme Court’s exist- 
ence,— that Mr. McCall speaks. “They were 
never, ” he says, “fairly measured against each 


* DANIEL WEBSTER. By Samuel W. McCall. Boston: 
Houghton, Mifflinand Company, 1902. Cloth : 80 cents, 
net. (124 pp.) 
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other. 
just as Pinckney’s sun was setting.” The fair 
comparison, therefore, “ would be between Pinck- 
ney at the summit of his fame, when he attempted 
to press for a re-argument of the [ Dartmouth ] 
College cause and John Marshall turned his 
‘blind eye’ towards him, and Webster at the 
same age and period of his career, after he had 
argued that long line of important constitutional 
causes, had delivered the Bunker Hill oration 
and the Reply to Hayne, had become known 
abroad and his own country rung with his fame, 
and when he stood the unchallenged leader of a 
far larger, if not a more brilliant, bar... . Take 
Pinckney’s greatest efforts at the bar, in the 
Senate, or in diplomacy, and compare them with 
the corresponding efforts of Webster, and I 
believe the superiority of the latter will be dis- 
tinctly seen. . .. A great mass of Webster’s legal 
work survives, and insures him a permanent 
fame as a lawyer.” 


Tue New York bar lost one of its best known 
characters by the death of the late Tom Nolan, 
‘‘ The Barrister,” whose claim to fame rests on 
his Irish wit and humor, rather than his knowl- 
edge of the law. 


have long been current ; and some of these have 
been published recently in a small volume, un- 


Webster came prominently into view | 


| 
| 





Nolan having been retained to defend a boy 
who had fallen into the clutches of the law, was 
asked by the parish priest what the probable 
outcome of the case would be. 

“Your Riverence,” replied Nolan in a hoarse 
stage whisper, “as regards the chances of the 
case, I feel sure that with your Riverence’s in- 
flooence and a little perjury I can get the bye 
off |” 

Sometimes the Barrister’s eloquence soared 
to poetic heights, as in the following instance : 

“Far be idfr’m me t’ disagree wid yer hon- 
or’s expectashins or intinshins in the case. But 
whin yiz spaik t’ me ov justice iminatin’ fr’m th’ 
source yer honor indicated, me faith in human 
naytchure gets shaken on its pidistal, and I trim- 
ble for th’ consequinces, so far as this poor cli- 
ent ov mine is concern’d. No, yer honor, yiz 
might as well ixpict t’ see th’ bright an’ efful- 
gint harvest moon shine in resplindint rays 
through th’ attinuayt’d sait ov me poor client’s 
breeches as to look for justice fr’m that soulless 
corporayshin. Lord have mercy on us!” 

Mr. Nolan was once retained by the defend- 
ant in a suit at law brought to recover payment 
of a gas bill, in which a witness for the plaintiff 


| was asked: 


Numberless stories concerning | 
Counsellor Nolan, some true, some apochryphal, | 


‘*On what evidence do you conclude that six- 


| teen thousand, seven hundred and forty feet of 
| gas had been burned during the month by the 


der the title of Zhe Barrister,! which furnishes | 


an hour’s interesting reading. 


The following quotations show the quality of 


the Barrister’s sayings: 

On one occasion Nolan was giving his 
views about some of the judges and lawyers. 
“There’s Smyth,” said Nolan, “he’s a good 
judge, a foine judge, but he thinks ivery man 
ought to go to prison at least wance.” 

Counsel for a defendant railway corporation 
having made a motion to dismiss an action, the 
Court asked Nolan what he had to say in answer, 
to which he replied: 

“ If your honor plase, I’ve tried four cases this 
wake, and aich one of thim was dismissed by the 
Coort. Therefore, I hope your honor will allow 
this case to go to the jury.” 

'THE BARRISTER. Being anecdotes of the late Tom 
Nolan of the New York bar. With portrait. Compiled 


by Charles Frederick Stansbury. New York: Mab Press, 
1902. (viii+264 pp.) 





| defendant ?” 


“On the evidence of the gas meter,” was the 


| answer. 


At which the Barrister impulsively exclaimed : 


| “I wouldn’t believe a gas meter under oath!” 


On another occasion Mr. Nolan was arguing 
a case in behalf of clients who were sailors, and, 
while in the midst of an exhaustive display of nau- 
tical scholarship, was interrupted by the Court: 

“‘ How comes it, Counsellor, that you possess 
such a vast knowledge of the sea?” 

“Of course I have, your honor. 
honor think I kem over in a hack ?” 

The following plea for judicial mercy, show- 
ing every evidence of the touch of the Barrister’s 
fine Italian hand, will be found brimful of pathos 
and Nolanesque eloquence : 

“To the Hon. Judge of the City Court, in 
Equity: Your petitioner, Samuel, would defer- 
entially represent that on the roth day of Janu- 
ary, in the year of grace 1891, your honor 


Does your 
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dissolved the connubial ties theretofore existing 
between petitioner and his consort, Annie, 
granting her a divorce a vinculo matrimonii, with 
the beatific privilege thereunto annexed of marry- 
ing again, a privilege, it goes without saying, she 
availed herself of with an alacrity of spirit and a 
fastidious levity disdaining pursuit; but on this 
vital point your honor extended to petitioner 
only the charity of your silence. 

“ Petitioner has found in his own experience 
a truthful exemplification of Holy Scripture, that 
‘it is not well for man to be alone,’ and seeing 
an inviting opportunity to superbly ameliorate 
his forlorn condition by a second nuptial venture, 
he finds himself circumvallated by an Ossa 
Pelion obstacle which your honor alone has 
power to remove. 

“His days rapidly verging on the sere and 
yellow leaf, the fruits and flowers of love all go- 
ing; the worm, the canker, and the grief in 
sight, with no one to love and none to caress 
him, petitioner feels an indescribable yearning, 
longing and heaving to plunge his adventurous 
prow once more into the vexed waters of the sea 
of Connubiality: Wherefore, other refuge hav- 
ing none, and wholly trusting to the tender be- | 
nignity and sovereign discretion of your Honor, 
petitioner humbly prays that in view of the ac- 
companying fiats of a great cloud of reputable 
citizens, giving him a phenomenally good name 
and fair fame, you will have compassion on him 
and relieve him of the hymeneal disability under 
which his existence has become a burden, by 
awarding him the like privilege of marrying 
again; thus granting him a happy issue out of 
the Red Sea of troubles into which a pitiless 
fate has whelmed him. For, comforting as the 
velvety touch of an angel’s palm to the fever- 
racked brow, and soothing as the strains of an 
Eolian harp when swept by the fingers of the 
night-wind, and dear as those ruddy drops that 
visit these sad hearts of ours, and sweet as 
sacramental wine to dying lips, it is when life’s 
fitful fever is ebbing to its close to pillow one’s 
aching head on some fond, wifely bosom and 
breathe his life out gently there. 

“And in duty bound to attain the possibility 
of compassing such a measureless benediction, 
petitioner will pray without ceasing, in accents 
as loud and earnest as ever issued from celiba- | 








i! tarian lips.” 


NEW LAW BOOKS. 

A TREATISE ON INTERNATIONAL PuBLic Law, 
By Hannis Taylor, LL.D., Late Minister 
Plenipotentiary of the United States to 
Spain. Chicago: Callaghan and Company. 
1901. $6. (Ixxvi+913. pp.) 

From the establishment of our government 
until the present generation the United States 
has consciously pursued a _ systematic and 
traditional policy of abstention from the foreign 
affairs of the old world. The first President 
advised his countrymen to keep free from “ en- 
tangling alliances,” and himself furnished an 
example in very trying circumstances which has 
been followed as an article of faith by his im- 
mediate successors. That necessity had as 
much to do with the policy as choice is evidenced 
by the frequent intervention of our government 
in the affairs of the Central and South American 
Republics —a policy due to a generous desire 
to protect them, in which, however, enlightened 
self-interest was intermingled with Pan-American 
philanthropy. But the necessity that dictated 
isolation, has passed and with it the policy of 
isolation, for since the war for the preservation 
of the Union our relations with Europe have 
grown more intimate and complicated. Within 
the last four years we have waged, whether rightly 
or wrongly, a war with Spain ; our soldiers have 
for the first time since the recognition of our 
Independence made common cause with Europe 
and fought shoulder to shoulder with Europeans 
and Asiatics, and at the present day we are en- 
gaged in putting down resistance to our author- 
ity in the Philippines. 

We are therefore deeply and rightly interested 
in foreign affairs, and a familiarity with inter- 
national law by which the foreign relations of 
nations are supposed to be determined has 
become a matter of prime moment. The sub- 
ject has always attracted our lawyers, statesmen 
and scholars and its study and mastery is now 
more than ever of practical importance to a 
nation peculiarly open to practicality. 

Our situation has materially changed and it 
is but natural that our ideas if not our ideals 
should change, and our conceptions of inter- 
national law have undergone essential modifica- 
tion. “ During the last fifty years,” says Dr. 
Taylor, “international law, as a living and grow- 
ing organism, has passed through a more marked 
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and rapid development than in any other single 
epoch in its entire history.” In an interview 
with Von Martens the first Napoleon is reported 
to have said, ‘“‘We must have a new law of 
nations,” and the rapid movements of the past 
fifty years to which Dr. Taylor calls attention 
in his preface make imperative a restatement of 
the old law. If they do not call for a “new 
law” as Napoleon suggested, they at least call 
for a modification of the traditional system. 
The text-book of a generation ago is in a sense 
antiquated, and a new edition can hardly keep it 
up to date. The classic treatise, of Wheaton 
has not found an American editor since the six- 
ties, and recent treatises however admirable or 
commendable they may be in other respects, do 
not set forth in adequate detail the changes that 
have come over the world. 

To take a single specific instance: “ A Text- 
book of International Law,” says Mr. Holls, 
“without a careful discussion of The Hague 
Treaty for the Peaceful Adjustment of Inter- 
national Differences is hereafter quite as un- 
thinkable as a history of English Constitutional 
Law containing no reference to Magna Charta 
or the Bill of Rights.” And the same great 
authority goes so far as to term the treaty men- 
tioned, “The Magna Charta of International 
Law.” 

It is, therefore, with reason that Dr. Taylor, 
our former minister to Spain and widely and 
favorably known by his work on the English 
Constitution, should set himself task of a restate- 
ment and re-examination of the fundamental 
rules and principles of international law, and the 
recent publication of his work is in all senses of 
the word timely. 

That the author states the law and states it 
correctly will be admitted by any one who makes 
even a cursory examination of the book, and the 
authorities, English and American, as well as 
Continental, are elaborately cited. But historical 
precedents, opinions of text-writers and adjudi- 
cated cases are given like weight and impor- 
tance. The view, however, of a distinguished 
jurist is after all a personal view or at best a 
dictum, if it is not a digest of authorities, and the 
mere enumeration of discordant views does not 
solve a difficulty. It is sometimes necessary to 
adopt the heroic method with the Gordian knot : 
to cut away the mass of history and repetition 








in order to substitute a clear-cut statement of 
one’s own, based upon the principle of the 
thing. 

This Dr. Taylor does not always do, and it is 
sometimes difficult to know to what extent he 
shares the views cited. An example of this may 
be instanced in the discussion of the effect of 
extinction on State obligations (pp. 201-205), 
when a rigid and critical examination of under- 
lying principles would be more illuminating than 
a mere summary of the weight of authority ; for 
where authority is clearly wrong from a legal 
point of view, or where authorities differ, the 
only way is to test the rule in the light of legal 
theory. History may well show experience and 
practice, but it does not disclose the fundamental 
principle, though it may well illustrate or supple- 
ment the principle when found. 

This failure to distinguish between history 
and law, leads the author to ascribe, it would 
seem, undue importance to the Monroe Doctrine. 
In American diplomatic history its place is great, 
but Europe, while it takes note of its existence, 
considers it rather a matter of American policy 
than as binding upon European States. The 
ratification of the doctrine at The Hague would 
seem rather to be an admission that the doctrine 
is binding on the United States than that it 
binds Europe. In any case, it certainly seems 
too early to look upon the doctrine as a source 
of international law as the author does in part 11, 
chapter vi. 

But this is said more in criticism of the method 
than of the book. Dr. Taylor has chosen to 
adopt the historical method in treating inter- 
national law and he has, therefore, written a his- 
tory of the development of his subject rather 
than a treatise on international law. That is, his 
work is more of an historical treatise than a law 
treatise. That international law is positive law 
in the United States, whatever it may be else- 
where, he clearly recognizes, and he likewise 
states the principle that our courts take judicial 
notice of it as such (the Scotia, 14 Wallace 170). 
But the Supreme Court lays down in a recent case 
(the Paquete Habana, 175 U.S. 677) that inter- 
national law as such is not binding, but only the 
international law applicable to our situation, and 
that the opinions of jurists and commentators 
as such are not binding upon us. The passage 
at page 700 deserves quotation, for it shows not 





354 





The Green Bag. 





only how international law is binding, but it gives 
an authoritative list of its sources as far as the 
United States is concerned. 

“ International law is part of our law, and must 
be ascertained and administered by the courts 
of justice of appropriate jurisdiction, as often as 
questions of right depending upon it are duly 
presented for their determination. For this 
purpose, where there is no treaty, and no con- 
trolling executive or legislative act or judicial 
decision, resort must be had to the customs and 
usages of civilized nations ; and, as evidence of 
these, to the works of jurists and commentators, 
who by years of labor, research and experience, 
have made themselves peculiarly well acquainted 
with the subjects of which they treat. Such 
works are resorted to by judicial tribunals, not 
for the speculations of their authors concerning 
what the law ought to be, but for trustworthy 
evidence of what the law really is.” 

If, therefore, this view of the subject be cor- 
rect, international law is part of our municipal 
law, and if such, it should be considered from a 
legal standpoint and submitted to a rigid legal 
examination and analysis. ‘Treatises as such, 
other than those concluded by the United States 
and the statements of foreign jurists and com- 
mentators lose much of their force. Their 
enumeration may indeed show what European 
nations and publicists think, but they can hardly 
be cited to show what the United States holds 
international law to be. A careful study of the 
sources enumerated in the Paquete Habana 
would furnish a treatise on international law in 
force in the United States and would be interest- 
ing to the student as well as of eminent service 
to the international lawyer. A book published 
in the United States is primarily intended for 
American readers; but while the author cites 
numerous American cases in the notes, the book 
is preéminently a treatise written from the his- 
torical view of the traditional European inter- 
national law. It cannot, therefore, be looked 
upon as the final word, and the field is open to 
the American who wishes to write a treatise on 
the law administered in our courts, and applied 
in our foreign relations. 

It should be said, however, that the historical 
part is well done, and that parts I and IT de- 


voted to the history, sources, and lists of writers | 


and their works, give an immense amount of in- 





formation in very small compass. The balance 
of the book (pp. 155-792) outlines from the his- 
torical rather than from the legal and analytical 
standpoint, the system of international law; the 
appendix contains a brief summary of the “ In- 
sular Tariff Cases,” and the very elaborate index 
(pp. 797-912) places the entire contents at the 
reader’s disposal. . 

Dr. Taylor’s work has been received with great 
and deserved favor; not a few competent judges 
consider it as the best treatise since Wheaton, 
while others, both English and American, al- 
though more conservative, are still hearty in 
their praise. Halleck’s work, first published in 
1861, is generally considered as of great impor- 
tance as the mature contribution of one who was 
at the same time lawyer and scholar, statesman 
and soldier. Taylor’s book may well stand be- 
side it, but Halleck cannot be overlooked in any 
well considered and balanced judgment. Pom- 
eroy’s Jnternational Law in Time of Peace, 
written in 1866-67, cannot be slighted. 

Of English books, Hall’s one-volume treatise 
—the more elaborate are left out of comparison 
—jis already a classic, and its author’s knowl- 
edge of the common law and diplomatic history, 
his legal and analytical mind evident on every 
page, produced a masterpiece which stands alone 
among recent contributions to the literature of the 
subject. Dr. Taylor has the advantage of such 
predecessors in the matter of date, but it is only 
in this latter sense that his claim to Wheaton’s 
mantle can be admitted. His great merit con- 
sists in the careful chronicle of recent inter- 
national development, and it is this, rather than 
its intrinsic merits, admittedly considerable, that 
gives the work its usefulness and peculiar value. 


Tue Acts RELATING TO THE INcoME Tax. By 
Stephen Dowell, M. A. Fifth edition. Re- 
vised, altered, and considerably enlarged by 
John Edwin Piper, LL.B. London: Butter- 
worth and Company. 1902. (Ixxx + 474 + 
54 PP-) 

The present edition has been undertaken by 
direction of the Board of Inland Revenue, and 
seems to give full and satisfactory treatment of 
the English Income Tax statutes now in force, 
from the Income Tax Act of 1842 (5 and 6 


| Vict. c. 35 ), to the Finance Act, 1901 (1 Edw. 


7, ¢. 7). To the English practitioner the volume 
would seem to be indispensable. 
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